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IN THE MATTER OF THE APPLICATION OF
GOLD CANYON SEWER COMPANY FOR A
DETERMINATION OF FAIR VALUE OF ITS
UTILITY PLANT AND PROPERTY AND FOR
INCREASES IN ITS RATES AND CHARGES FOR
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DATE OF HEARINGS :

10 DATE OF PUBLIC COMMENT:

11 PLACE OF HEARING:

12 ADMINISTRATWE LAW JUDGE:

13 APPEARANCES :

November 1, 2, 3, 2006, December 4, 5, and 11, 2006

September 13, 2006 (Gold Canyon, Arizona)

Phoenix, Arizona

Dwight D. Nodes

Mr. J a y L. S ha p iro , FENNEMORE CRAIG, P .C., on
beha lf of Gold Canyon Sewer Company;

Mr. Da nie l P oze fsky on be ha lf of the  Re s ide ntia l Utility
Consumers  Office ,

Mr. Ma rk Tucke r, MARK TUCKER, P .C., on be ha lf of
Ca l-Am Prope rtie s , Inc., and

Mr.  Ke ith  La yto n  a n d  Ms .  R o b in  Mitc h e ll,  S ta ff
Atto rne ys , Le ga l Divis ion , on  be ha lf o f the  Utilitie s
Divis ion of the  Arizona  Corpora tion Commiss ion.
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21 On J a nua ry 13, 2006, Gold Ca nyon S e we r Compa ny ("Gold Ca nyon" or "Compa ny") tile d

22 with the  Arizona  Corpora tion Commiss ion ("Commiss ion") a n a pplica tion for a  de te rmina tion of the

23 curre nt fa ir va lue  of its  utility pla nt a nd prope rty a nd for incre a s e s  in its  ra te s  a nd cha rge s  for

B Y THE  C O MMIS S IO N:

24 wa s te wa te r utility s e rvice  provide d to cus tome rs  in the  Compa ny's  ce rtifica te d s e rvice  a re a  in P ina l

25 County, Arizona . With its  a pplica tion, the  Compa ny file d the  Dire ct Te s timony of Micha e l We be r

26 and Thomas  Boura ssa .

27 Gold Canyon's  current ra tes  and charges  were  authorized in Decis ion No. 64186 (October 30,

28 2001). In 2001, Gold Ca nyon wa s  a cquire d by Algonquin Wa te r Re s ource s  of Ame rica  ("AWRA"),
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1

2

3

4

5

which  is  a  wholly owne d  s ubs id ia ry of Algonquin  P owe r Income  Fund  ("AP IF"). AP IF owns

ene rgy, wa te r and was tewa te r, and re la ted a sse ts  of approxima te ly $800 million in the  United S ta te s

a nd Ca na da . In Arizona , AP IF owns  wa te r a nd wa s te wa te r utilitie s  s e rving a pproxima te ly 50,000

customers. The  othe r Arizona  utilitie s , in  a ddition to  Gold Ca nyon, a re  Bla ck Mounta in S e we r

Corpora tion ("BMS C"), Be lla  Vis ta  Wa te r Compa ny, Rio Rico Utilitie s , Inc., Litchfie ld P a rk S e rvice

6 Compa ny, Northe rn S unris e  Wa te r Compa ny, a nd S outhe rn S unris e  Wa te r Compa ny. AP IF a ls o

7 owns  10 othe r wa te r and was tewa te r utilitie s  in Texas , Illinois  and Missouri (Ex. S -3).

8 On  Fe b rua ry 10 ,  2006 , the  Commis s ion 's  Utilitie s  Divis ion  ("S ta ff") file d  a  Le tte r o f

9 De ficiency, se tting forth the  specific a rea s  of the  Company's  applica tion S ta ff deemed de ficient.

10 On Fe brua ry 14, 2006, Gold Ca nyon file d a  le tte r in oppos ition to ce rta in of the  de ficie ncie s

l l cla imed by S ta ff

On Februa ry 17, 2006, a  te lephonic procedura l confe rence  was  conducted with the  pa rtie s  to

13 discuss  the  a lleged deficiencies . The  parties  indica ted a t tha t time tha t the  dispute  had been resolved.

14 On Februa ry 17, 2006, S ta ff filed a  Le tte r of Sufficiency, cla ss ifying Gold Canyon a s  a  Cla ss

1 2

1 5  B u tility.

By P roce dura l Orde r is sue d Fe brua ry 27, 2006, a s  modifie d on Ma rch 3, 2006, a  he a ring in

17 this  ma tte r wa s  s che dule d to comme nce  on Octobe r 3, 2006, publica tion of the  a pplica tion a nd

18 hearing da te  was ordered, and other procedura l deadlines  were  es tablished.

19 By P roce dura l Orde r is sue d Ma y 9, 2006, the  Re s ide ntia l Utility Consume r Office  ("RUCO")

20  a nd  the  Moun ta irLBrook Villa ge  a t Go ld  Ca nyon  Ra nch  As s oc ia tion  ("HOA") we re  g ra n te d

1 6

2 1 inte rve ntion.

22 On Ma y 22, 2006, Gold Ca nyon file d a  Ce rtifica tion of P ublica tion a nd P roof of Ma iling of

23 the  required customer notice .

24 On June  16, 2006, S ta ff file d the  Dire ct Te s timony of S te ve n Irvine  a nd Ma rlin Scott, J r., a nd

25 RUCO tile d the  Dire ct Te s timony of Rodne y Moore  a nd Willia m Rigs by.

On June  20, 2006, a  P roce dura l Orde r wa s  is sue d e xte nding ce rta in of the  te s timony filing26

27 de a dline s .

On June  23, 2006, S ta ff file d the  Dire ct Te s timony of Crys ta l Brown.28
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On J uly 27, 2006, Gold Ca nyon file d the  Re butta l Te s timony of Mr. Boura s s a  a nd Cha rle s

2 He rna nde z. The  Compa ny file d a n Erra ta  to Mr. Boura s sa 's  Re butta l Te s timony on Augus t 1, 2006,

3 and on August 23, 2006, filed a  Supplement to Mr. Hernandez' Rebutta l Tes timony.

By P roce dura l Orde r is sue d Augus t l, 2006, Ca l-Am P rope rtie s , Inc. ("Ca l-Am") wa s  gra nte d

1

11

12 S e pte mbe r 25, 2006.

13 O n Augus t 30 ,  2006, S ta ff file d  the  S urre butta l Te s tim ony of Mr.  Irv ine ,  Mr.  S cott,  a nd  Ms .

14 Brown, a nd RUCO file d  S urre butta l Te s tim ony of Mr.  Moore  a nd Mr. Rigs by.

O n  S e p te m b e r  1 3 ,  2 0 0 6 ,  th e  C o m p a n y file d  a  Le g a l Br ie f R e g a rd in g  P r io r  C o m p a n y

4

5 inte rve ntion.

6 On Augus t 9, 2006, Com m is s ione r Ma ye s  tile d a  le tte r in the  docke t re que s ting the  pa rtie s  to

7 a ddre s s , a mong othe r things , odor compla ints  a nd prior comme nts  ma de  by a  Compa ny re pre se nta tive

8 re ga rding the  ne e d for future  ra te  incre a se s .

9 On Augus t 9 ,  2006, a  P roce dura l Orde r wa s  is s ue d s che duling a  public  com m e nt s e s s ion for

10 S e pte mbe r 13, 2006 in Gold Ca nyon, Arizona .

By P roce dura l Orde r is s ue d Augus t ll,  2006, the  pre -he a ring confe re nce  wa s  re s che dule d for

15

16 S ta te me nts , in re sponse  to Commiss ione r Ma ye s ' le tte r.

17 Th e  p u b lic  c o m m e n t  s e s s io n  wa s  c o n d u c te d  b y th e  C o m m is s io n e rs ,  a s  s c h e d u le d ,  o n

18 S e pte m be r 13, 2006. A num be r of cus tom e rs  offe re d public  com m e nt in  oppos ition to  the  propos e d

19 ra te  incre a se  a nd on re la te d ma tte rs .'

2 0 On S e pte m be r 20,  2006, Gold Ca nyon file d  a  P roof of P ublica tion for the  re quire d notice  to

2 1 cus tome rs  of the  public comme nt s e s s ion.

22 O n  S e p te m b e r 2 5 ,  2 0 0 6 ,  th e  p re -h e a rin g  c o n fe re n c e  wa s  h e ld . Du rin g  th e  p re -h e a rin g

23 confe re nce , Gold Ca nyon re que s te d a  continua nce  of the  he a ring da te  due  to a n injury s us ta ine d by

24 the  Compa ny's  le a d couns e l.

25 O n S e pte m be r 27 ,  2006 ,  a  te le confe re nce  wa s  conduc te d  with  a ll pa rtie s  in  the  ca s e .  The

26 pa rtie s  a gre e d to a  continua tion of the  he a ring da te  until Nove mbe r 1, 2006.

27

28
1 The Commission has also received hundreds of letters and contacts through the Consumer Services Division stating
opposition to Gold Canyon's proposed rate increase.

69664
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1 By P roce dura l Orde r is s ue d S e pte mbe r 27, 2006, the  e vide ntia ry he a ring wa s  forma lly

2 continued until November l, 2006, a  prehea ring confe rence  was  s cheduled for Octobe r 25, 2006, and

3 the  origina l Octobe r 3, 2006 hea ring da te  was  re s e rved for public comment to comply with the  notice

4 that had been mailed to cus tomers  and published.

5 On October 3, 2006, the  hea ring was  ca lled on the  noticed da te  of the  hea ring. One  cus tomer

6 offe red public comment a t tha t time . .

7 On Octobe r 25, 2006, a  s e cond pre he a ring confe re nce  wa s  he ld to dis cus s  s che duling of

8 witnesses .

9 The  e vide ntia ry he a ring in this  ma tte r comme nce d on NoVe mbe r l, 2006, with a dditiona l

10 he a ring da ys  on Nove mbe r 2 a nd 3, 2006. At the  he a ring on Nove mbe r 3, 2006, the  Adminis tra tive

l l La w J udge  indica te d the  ne e d for te s timony by Tre vor Hill, the  forme r pre s ide nt of Gold Ca nyon,

12 regarding a lleged s ta tements  tha t were made with res pect to the  need for future  ra te  increas es  due  to

13 tre a tme nt pla nt upgra de s  (Tr. 493-502) (s e e  dis cus s ion be low). Although the  Compa ny dis a gre e d

14 with  the  re le va nc e  o f Mr.  HilTs  p rio r s ta te m e n ts ,  it a g re e d  to  p re -file  h is  te s tim ony p rio r to

16

17

18 HilTs  te s timony.

Als o on November 22, 2006, RUCO filed its  Res pons e  to Mr. HilTs  te s timony.

The  hea ring re s umed on December 4, 2006, with additiona l hea ring days  on December 5 and

15 continuing the  hearing a t a  la te r da te  (Tr. 653-654).

On Nove mbe r 13, 2006, Gold Ca nyon file d Mr. HilTs  te s timony.

On Nove mbe r 22, 2006, S ta ff tile d the  Dire ct Te s timony of S te ve  Olga  in re s pons e  to Mr.

19

20

21 11, 2006.

22 Gold Canyon submitted Late-Filed Exhibits on December 12, 2006, January 5, 2007, January

23 12, 2007, and February 2, 2007.

24 By agreement of the  pa rtie s , initia l pos t-hea ring brie fs  we re  tiled by the  Company, S ta ff, and

25 RUCO on Janua ry 19, 2007. Reply brie fs  were  tiled on Februa ry 2, 2007.

26 Ra te  Applica tion

27 According to the  Company's  fina l schedules  a ttached to its  pos t-hea ring brie f, in the  te s t yea r

28 e nde d Octobe r 31, 2005, Gold Ca nyon ha d a djus te d ope ra ting income  of $241,752 on a n a djus te d
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1
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4

5

6

Fair Value Rate Base ("FVRB") and Original Cost Rate Base ("OCRB") of 15,742,719, for a  1.54

percent rate of return. The Company seeks a gross revenue increase of $2,298,383 (92.07 percent

over test year gross revenue of $2,497,860). Staff recommends in its final schedules a gross revenue

increase of $1,822,101 (73 percent), and RUCO. proposes a gross revenue increase of $1,044,378

(41 .84 percent).2 A summary of the parties' final revenue requirement positions follows:3

Company Proposed StaffProposed . RUCO Proposed

7 FVRB/OCRB

Adjusted Rate Base
Rate of Return

9 Req'd Operating Inc.
Op. Income Available

10 Operating Inc. Dei
Rev. Conver. Factor
Gross Rev. Increase

8
$15,742,719

1.54%
1,652,985

241,752
1,411,233

1.6286
2,298,383

$15,725,787
2.09%

1,446,772
327,982

1,118,791
1.6286

1,822,101

$13,983,602
3.95%

1,194,200
552,940
641,260
1.6286

1,044,37811

12

13 Rate Base Issues

14 As indicated above, Gold Canyon proposes an adjusted rate base of $l5,742,719, Staff

15 proposes an adjusted rate base of $15,725,787; and RUCO proposes an adjusted rate base of

16 $13,983,602 Each of the disputed issues regarding rate base items is discussed below.

17 Excess Capacitv

18 Although the Company and Staff have proposed FVRB amounts that are fairly close, RUCO

19 recommends a rate base adjustment of $2,789,016 to exclude an amount that RUCO claims reflects

20 "excess capacity" in Gold Canyon's plant (RUCO Ex. 11, Sched. RLM-5). RUCO argues that a

21 downward adjustment to Gold Canyon's rate base is necessary because the treatment plant upgrade

.22 undertaken by the Company resulted in available plant capacity that exceeds the amount necessary to

REVENUE REQUIREMENT

23

24

serve current customers.

According to RUCO witne s s  Rodne y Moore , the  Gold Ca nyon tre a tme nt pla nt ha d a

maximum capacity of 1.9 million gallons per day ("mud") at the end of the test year, yet the average
25

26

2 7

28

2 Based on RUCO's Revised Surrebutta] Schedules presented at the hearing on December 5, 2006 (Tr. 980-981, RUCO
Ex. 11). RUCO did not file final schedules with its post-hearing brief so its final position is presumably reflected in
RUCO Ex. 11.
3 Cal-Am and the HOA did not take a position regarding specific revenue requirement issues.

5 DECIS ION no.
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1 influent flow ra te  was  only 708,000 ga llons  pe r day a t tha t time . Mr. Moore  de te rmined tha t the  plant

2 the re fore  ha d te s t ye a r e xce s s  ca pa city Of 62.74 pe rce nt. Howe ve r, he  incorpora te d a n

3 re s e rve " compone nt into his  a na lys is  ba s e d on the  proje cte d influe nt flow ra te  of 1.367 mud a t the

4 end of 2008, and concluded tha t an excess  capacity adjustment of 28.05. percent is  appropria te  in this

5 case  (RUCO Ex. 9, a t 10-11). Mr. Moore  conceded tha t the  Company must cons ide r peak flows in its

6 pla nning de cis ions  (Tr. 951-954), a nd tha t the  Compa ny's  de cis ion to e xpa nd the  pla nt to 1.9 mud

7 wa s  "prude nt" a nd "a ppropria te " (Tr. 943). Howe ve r, RUCO propos e s  to dis a llow $2.8 million from

8 the  Compa ny's  ra te  ba s e  on the  ba s is  tha t a  portion of the  pla nt is  not us e d a nd us e ful from a

9 ra te ma king pe rs pe ctive  (Id.). .

10 S ta ff witne s s  Ma rlin S cott, J r., conducte d S ta ffs  e ngine e ring a na lys is  of the  Compa ny's

l l tre a tment capacity. Mr. Scott s ta ted tha t the  tre a tment plant was  recently expanded from a  capacity

12 of 1 .0 mud to 1.9 mud and, based on informa tion provided by the  Company, the  peak day flow during

13 the test year occurred in Februa ry 2005, when 1.17 million ga llons  of was tewa te r was  trea ted in one

14 day. He  concluded tha t the  1.9 mud trea tment capacity is  adequa te  to se rve  the  current cus tomer base

15 (a pproxima te ly 5,300 te s t ye a r s e rvice  la te ra ls ) a nd proje cte d growth within a  five -ye a r pe riod

16 (a pproxima te ly 8,600 proje cte d s e rvice  la te ra ls  by the  e nd of 2010). Mr. S cott a ls o indica te d tha t

17 whe n 80 pe rce nt of the  pla nt's  tre a tme nt ca pa city is  re a che d (proje cte d 1.52 mud by a pproxima te ly

1 8  mid  2 0 0 7 ),  th e  Arizo n a  De p a rtme n t o f E n viro n me n ta l Q u a lity ("ADE Q ") wo u ld  re q u ire  th e

19 Company to submit plans  for additiona l capacity (Ex. S-1 , a t Attach. Ex. MSJ).

20 Gold Ca nyon conte nds  tha t whe n it wa s  in the  proce s s  of upgra ding a nd e xpa nding the

21 trea tment plant, the  smalle s t increment for expans ion was  500,000 god, which would have  increased

22 the  capacity to 1.5 mud (Ex. A-6, a t 5). Ins tead, the  Company decided to expand the  plant to 1.9 mud

23 be ca use  the  incre me nta l cos t of the  a dditiona l 400,000 god wa s  le s s  tha n $1 million (Tr. 303-304).

24 Compa ny witne s s  He rna nde z a ls o s ta te d, in a ddition to be ing more  cos tly to a dd pla nt ca pa city in

25 s ma lle r incre me nts , incre a s ing the  pla nt to 1.9 mud a llowe d the  Compa ny to a void the  nois e  a nd

26 odors  a ssocia te d with re pe a te d cons truction proje cts  (Id).

27 Based on the  evidence  presented in this  case , we  disagree  with RUCO's  proposa l to disa llow

28 a  portion of the  Company's  upgraded trea tment plant a s  excess  capacity. S imply put, RUCO cannot

"excess

6 DECISION NO. 69664
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have  it body ways . If the  decis ion to upgrade  the  trea tment plant to a  capacity of 1.9 mud was

prudent, as RUCO concedes, Gold Canyon should not be subjected to a purely mathematical after-

die~fact accounting disallowance without consideration of engineering analyses and the context of the

events surrounding the decision to increase plant capacity to its current level.

5 As Staff witness Marlin Scott, Jr., explained, capacity requirements are evaluated over a five-

6 year horizon and, based on ADEQ's "80 percent rule ," a  sewer utility is  expected to have plans in

7 place to increase capacity when demand reaches 80 percent of then current capacity, and to have

8 cons truction unde r way when demand reaches  90 pe rcent of capacity (Tr. 305; 1039-1041).

9 Company witness Hernandez testified that, during the test year, the Company experienced a peak

10 flow of a lmost 1.2 mud in February 2005 (Ex. A-6, a t 4). Mr. Scott es timated tha t Gold Canyon

ll would have a  peak flow of more than 1.5 mud by mid 2007 (Ex. S-1, Ex. MSJ a t 4). Thus, not only

12 did test year peak flows exceed the then-current capacity, but if the Company had expanded the plant

13 to only 1.5 mud, in order to avoid RUCO's proposed excess capacity disallowance, it would have

14 needed to almost immediately begin planning to add another incremental amount of capacity to meet

15 ongoing demand increases. Implementa tion of such a  planning s tra tegy would have  ultimate ly

16 resulted in higher cos ts  to cus tomers , and would have  imposed on RUCO's  clients  (i.e ., Gold

17 Canyon's  re s identia l cus tomers ) a  nea rly cons tant s tream of cons truction activity, e specia lly

18 customers located near the treatment plant who have chronicled the noises and odors they have

19 endured during the  pas t severa l years . RUCO's  excess  capacity disa llowance  proposal is  not

20 consistent with the peak capacity requirements reflected in the record, and is  short-sighted to the

21 extent that it fails to recognize the higher costs associated with adding capacity in smaller increments,

22 as  we ll a s  the  less  tangible  dis ruptions  to cus tomers . Accordingly, we  do not adopt RUCO's

23 proposa l.

24 Cash Working Capital

25 Gold Canyon initially proposed to include in rates $134,672 for cash worldng capital. The

26 Company's  recommendation was based on the  "formula  method" of ca lcula ting working capita l,

27 which is equal to one-eighth of the Company's operating expenses less depreciation, taxes, purchased

28 water, and purchased pumping power expense , plus  one-twenty-fourth of purchased water and

1

2

3

4

u
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1

2

3

4

5

6

purchased pumping power expense.

RUCO proposed use of the formula method 'in this proceeding, and did not agree with Staffs

recommendation to reduce cash working capital to zero (RUCO Ex. 9, at 9). In his Surrebuttal

Testimony, Mr. Moore set forth RUCO's proposal to increase the Company's rate base by $119,398

for cash working capital (RUCO Ex. 10, at 4-5).

Staff witness Crystal Brown stated in her testimony that use of formula method is generally

7 appropriate only for very small companies for which development of a "lead-lag study" is cost

8 prohibitive (Ex. S-18, at 16-18). For Gold Canyon, however, Ms. Brown testitied that the formula

9 me thod is  ina ppropria te  for ca lcula ting ca s h working ca pita l be ca us e  it a lwa ys  produce s  a  pos itive

10 re s ult, the re by e ffe ctive ly ignoring the  ca s h working ca pita l provide d by ra te pa ye rs . S he  indica te d

l l tha t if Gold Ca nyon ha d conducte d a  le a d-la g s tudy in this  ca s e , it might ha ve  s hown tha t the

12 Compa ny a ctua lly ha s  a  ne ga tive  ca sh working ca pita l re quire me nt be ca use  the  Compa ny colle cts

13 funds  prior to the  due  da te  of ce rta in payments , including income tax and property tax expenses  (Id.).

14 As a  re sult, S ta ff recommended tha t Gold Canyon's  cash working capita l be  se t a t ze ro in this  case .

15 In his  Re butta l Te s timony, Compa ny witne s s  Boura s s a  s ta te d tha t a lthough the  Compa ny

16 dis a gre e s  with S ta ffs  ra tiona le , it would a cce pt S ta ffs  a djus tme nt in orde r to e limina te  the  is s ue

17 be twe e n the  Compa ny a nd S ta ff (Ex. A-11, a t 8).

18 We  a gre e  with  S ta ffs  re comme nda tion  to  re duce  Gold  Ca nyon 's  ca s h  working ca pita l

19 re quire me nt to  ze ro. Ms . Brown e xpla ine d tha t a bs e nt a  le a d-la g s tudy be ing conducte d by the

20 Compa ny, it is  not s ufficie nt to s imply re ly on the  formula  me thod for a  compa ny the  s ize  of Gold

21 Canyon. As  s he  pointe d out, Gold Ca nyon's  ca s h working ca pita l ne e ds  ma y ha ve  produce d a

22 nega tive  requirement if the  Company's  payments  and revenues  had been eva lua ted through a  lead-lag

23 s tudy. In fa ct, we  re ce ntly a dopte d a  ne ga tive  ca sh working ca pita l re quire me nt for Gold Ca nyon's

24 sis te r company in the  Black Mounta in Sewer case (Decis ion No. 69164, a t 6-7). We  the re fore  adopt a

25 zero cash working capita l requirement for Gold Canyon in this  case .

26 Summary of Rate  Base  Adiustments

27 Ba se d on the  fore going discuss ion, we  a dopt a n a djus te d OCRB a nd FVRB of $15,725,787

28 for Gold Ca nyon in this  proce e ding. The  Compa ny did not re que s t a  re cons truction cos t ne w ra te

8 DECISION no.
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1 ba s e , s o we  a dopt OCRB a s  the  Compa ny's F VR B in this  proce e ding.

Com m is s ion  Approve d

O C R B
P la nt in S e rvice
Le s s : Accum ula te d De pre cia tion
Ne t P la nt in S e rvice
De ductions:
AIAC
C IAC
Le s s : Accum ula te d Am ortiza tion
Ne t  C IAC
Tota l AIAC a nd  CIAC
AD IT

$21,033,564
1,269,431

19,764,133

2,064,125
1,827,557

138.788
1,688,769
3,752,894
(254,681)

Tota l O CRB

Ope ra ting Income  Is sue s

$15,725,787

In the test year, the Company's adjusted operating revenues were $2,496,380. In its final

schedules, Gold Canyon reported adjusted test year operating expenses of $2,254,628, and test year

net operating income of $241,752. As set forth in its final schedules, Staffs proposed adjusted test

year operating expenses of $2,l68,398, resulting in test year operating income of $327,982. RUCO's

schedules show proposed adjusted test year total operating expenses of $l,943,440, yielding test year

operating income of $552,940. The disputed expense adjustments are discussed below.

Property Tax Expense

The Arizona Department of Revenue ("ADOR") determines the value of utility property for

tax purposes using a formula that isbased on the utility's historical revenues. Gold Canyon and Staff

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

propose to follow a line of recent Commission decisions to use adjusted test year revenues in the

application of the ADOR formula in order to determine the allowable property tax expense in this

proceeding (See, e.g., Arizona-American Water Co., Decision No. 69440 (May l, 2007), Blaek

Mountain Sewer Corp., Decision No. 69164 (December 5, 2006), Chaparral City Water Company,

Decision No. 68176 (September 30, 2005); Rio Rico Utilities Co., Decision No. 67279 (October 5,

2004); Arizona-American Water Company, Decision No. 67093 (June 30, 2004); Bella Vista Water

Company, Decision No. 65350 (November l, 2002); Arizona Water Company, Decision No. 64282

(December 28, 200l)).
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1

2

3

4

Company witness  Thomas Bourassa  expla ined tha t he  computed property taxes  based on the

ADOR me thodology which de te rmine s  full ca sh va lue  by us ing twice  the  a ve ra ge  of thre e  ye a rs  of

re ve nue , a nd re ducing the  ta x ra te  from 25 pe rce nt to 24 pe rce nt to a ccount for re ce nt le gis la tion

Mr. Boura s s a  s ta te d tha t the  Compa ny's

5 me thodology is  cons is te nt with a  long line  of prior Commiss ion de cis ions  tha t se t prope rty ta x ra te s

6 based on a  company's  tax liability unde r the  new ra te s  e s tablished by the  Commiss ion. Mr. Boura ssa

7 te s tified tha t s imila r to income  taxes , prope rty taxes  must be  adjus ted to ensure  tha t the  new ra te s  a re

8 s ufficie nt to produce  the  a uthorize d re turn. He  indica te d tha t, a lthough the  a ctua l prope rty ta x bill

9 would not be  re ce ive d by the  Compa ny for more  tha n a  ye a r a fte r the  ne w ra te s  go into e ffe ct, the

10 Compa ny s hould be  a ccruing prope rty ta xe s  to ma tch the  re ve nue s  colle cte d to a void a  mis ma tch

l l be twe e n re ve nue s  a nd e xpe nse s . Mr. Boura s sa  cla ims  tha t the  Compa ny's  propose d prope rty ta x

12 expense  is  actua lly conserva tive  because  it is  based on an average  of proposed and his toric revenues ,

13 as opposed to solely on proposed revenues (Id. a t 10).

RUCO continues  to disagree  with the  Commiss ion's  use  of adjus ted te s t yea r revenues  in the

15 a pplica tion of the  ADOR formula  for e s tima ting prope rty ta x e xpe nse  for ra te ma king purpose s , a nd

16 a rgues  a s  it has  in a  number of prior cases  tha t only his torica l revenues  should be  used (RUCO Ex. 9,

17 a t 18-22; RUCO Ex. 10, a t 10-11). RUCO compa re d the  re s ults  of its  me thodology, ba s e d on the

18 Compa ny's  his torica l re ve nue s  for the  te s t ye a r, a nd the  two ye a rs  prior, with the  re s ults  of the

19 Commiss ion's  me thodology. RUCO conte nds  tha t s ince  its  me thodology more  a ccura te ly pre dicte d

20 the  actua l 2005 assessment, the  Commiss ion should adopt RUCO's  approach on this  issue  (Id.).

21 We  continue  to dis a gre e  with RUCO's  pos ition. Cons is te nt with nume rous  prior de cis ions ,

22  we  do  no t be lie ve  RUCO's  ba ckwa rd-looking  me thodo logy p rope rly re cogn ize s  tha t,  ba n ing

23 extraordina ry circumstances , any increase  granted in this  case  will increase  the  Company's  prope rty

24  ta xe s .  As  we  s ta te d  in the  Bla ck Mounta in ca se  cite d a bove , "RUCO's  ca lcula tion me thodology,

25 which uses  only his torica l revenues, unfa irly and unreasonably understa tes  property tax expense , and

26 is  the re fore  ina ppropria te  for ra te ma king purpos e s " (De cis ion No. 69164, a t ll, quoting Cha pa rra l

27 City De cis ion No. 68176, a t 14). RUCO ha s  not de mons tra te d a  ba s is  for de pa rture  from our prior

28 de te rmina tions  on this  is sue  and we  will the re fore  adopt the  recommenda tions  of the  Company and

14
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1 Staff to follow Commission precedent and use  adjusted tes t year revenues in de te rmining property tax

2 e xpe ns e .

3 Rate Case Expense

4 In its  dire ct ca s e , Gold Ca nyon e s tima te d ra te  ca s e  e xpe ns e  in the  a mount of $l60,000,

5 amortized over four yea rs , but indica ted tha t it would true -up cos ts  a s  the  case  progressed (Ex. A-10,

6 a t 10-12). The  Compa ny cla ims  tha t de s pite  a  numbe r of inte rve ning circums ta nce s  tha t incre a s e d

7 s ignificantly its  ra te  case  re la ted costs , it is  not seeking to increase  its  ra te  case  expense  request in this

8 proceeding (Tr. 450-451; 1220-1221). The  Company contends  tha t is sue s  re la ted to odor compla ints

9 a nd prior s ta te me nts  ma de  by Gold Ca nyon's  forme r pre s ide nt, Tre vor Hill, we re  not a nticipa te d a t

10 the  time  of the  applica tion's  filing and required additiona l te s timony, brie fing, and hea ring days .

l l Although S ta ff agreed tha t $160,000 is  a  reasonable  amount for ra te  case  expense  (Tr. 1174-

12 1175), RUCO proposes  to reduce  a llowable  ra te  case  expense  to $70,000, amortized over four years .

13 RUCO witness  Rodney Moore  cla ims tha t $72,000 of the  actua l expenses  cla imed by the  Company a t

14 the  time  of RUCO's  a na lys is  we re  "que s tiona ble " a nd re quire d furthe r scrutiny. He  conte nds  tha t the

15 Company was  unable  to expla in many of the  cos t components  of its  cla imed ra te  case  expense , and

16 the  Compa ny fa ile d to mitiga te  its  cos ts  (RUCO Ex. 10, a t 12-13). Mr. Moore  te s tifie d a t the  he a ring

17 tha t RUCO's  primary conce rn with ra te  ca se  expense  is  re la ted to the  Company's  redaction of ce rta in

18 informa tion on invoice s  from Fe nne more  Cra ig, ba s e d on the  Compa ny's  cla im of a ttorne y clie nt

19 privile ge  (Tr. 573). RUCO a rgue s  tha t the re  wa s  not sufficie nt informa tion a va ila ble  on the  invoice s

20 for RUCO to verify tha t the  costs  were  re la ted to the  ra te  case  or tha t the  costs  were  reasonable .

21 We agree  with RUCO's  ca lcula tion of ra te  case  expense  and find tha t the  a llowable  ra te  case

22 expense  should be  $70,000, amortized ove r four yea rs . The  Commiss ion finds  tha t it was  appropria te

23 to e xclude  from ra te  ba s e  cos ts  a s s ocia te d with informa tion re da cte d from the  Compa ny's  le ga l

24 invoice s . While  S ta ff did not File  writte n te s timony on this  is s ue  during the  he a ring, S ta ff Witness

25 Crys ta l Brown te s tifie d tha t if S ta ff would ha ve  ha d time  the y "mos t like ly" would ha ve  re move d the

26 redacted amounts  from Sta ff's  ca lcula tion of ra te  case  expense .

27 It is  the  Compa ny's  re s pons ibility to provide  S ta ff a nd the  inte rve ne rs  with the  ne ce s s a ry

28 documenta tion in support of the  Company's  applica tion. The  Company fa iled to mee t this  burden in
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1 this  ca s e , a nd cons e que ntly, the  Commis s ion will de cre a s e  the  Compa ny's  propos e d ra te  ca s e

2 expense  by $90,000 and will approve  a  recommended ra te  ca se  expense  of $70,000, amortized ove r

3 four years .

4 Affilia te  Compa nv P rofits

5 As  de s cribe d a bove , AWRA [Algonquin Wa te r Re s ource s  of Ame rica , Inc.] is  a  wholly

6 owne d subs idia ry of AP IF [Algonquin P owe r Income  Fund], which owns  a nd ope ra te s  Gold Ca nyon

7 S e we r Compa ny, Bla ck Mounta in  S e we r Corpora tion , Be lla  Vis ta  Wa te r Compa ny, Rio  Rico

8 Utilitie s , Inc., Litchfie ld P a rk S e rvice  Compa ny, Northe rn S unris e  Wa te r Compa ny a nd S outhe rn

9 Sunrise  Water Company.

10 AWRA e mploys  a n  orga niza tiona l mode l tha t is  unique  in  Arizona , with  one  e xce ption

l l (Globa l Wa te r Re s ource s , Inc.). AWRA, which  is  Go ld  Ca nyon 's  s o le  s ha re ho lde r, ha s  no

12 e mploye e s . Gold Ca nyon, a s  we ll a s  the  othe r re gula te d utility compa nie s  lis te d a bove , ha s  no

13 employees . Ins tead, a lmost a ll ope ra tiona l se rvices  a re  provided by an a llegedly unregula ted a ffilia te

14 ca lle d Algonquin Wa te r S e rvice s  ("AWS "). The  writte n contra ct tha t e xis ts  be twe e n Gold Ca nyon

1 5

1 6

1 7

1 8

1 9

2 0

and AWS for provis ion of wastewate r se rvices  was  not negotia ted a t a rms-length because  the  parties

to the  a gre e me nt a re  unde r common owne rs hip (Tr. 329-330), a nd the  a gre e me nt is  ba s e d on a

te mpla te  tha t is  use d by the  Algonquin Powe r Sys tem to ma na ge  its  hydroe le ctric pla nts  in Canada

(Tr. 1260). Furthe r, the re  is  no writte n a gre e me nt for a dditiona l s e rvice s  bille d to Gold Ca nyon by

APIF and Algonquin Power Systems (Tr. 345-346).

Company witness David Kerr testified that APIF operates its regulated utility companies in a

21 manner that is similar to a real estate investment trust ("REIT"). He explained that, in Canada,

22 income funds such as APIF are treated in a similar fashion to REITs in the United States. Mr. Kerr

23 stated that "the mutual fund trust owns a group of revenue-generating assets [i.e., the utility

24 companies], and it's often managed by an outside firm....the management and operations, accounting

25 services are provided outside of the ownership of the assets, because assets are revenue-generated

26 assets. And we apply the same operating model to the utility business..." (Tr. 1245-1247). Mr. Kerr

27 conceded that he was not aware of any REIT in the United States that owns regulated utility

28 companies (Tr. 1261).
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1 S ta ff's  P os ition

2 Ba s e d on its  a na lys is , S ta ff re comme nds  tha t the  Commis s ion dis a llow $67,449 tha t the

3 Compa ny is  s e e king in ra te  ba se  for ca pita lize d a ffilia te  profit, a nd $78,607 the  Compa ny se e ks  to

4 recove r in ope ra ting expenses  for a ffilia te  profit (Ex. S -19, Scheds . CSB-4 and CSB-19).

5 S ta ff a rgue s  tha t AWRA's  orga niza tiona l mode l cre a te s  unne ce ssa ry la ye rs  of profits  for its

6  un re gu la te d  a ffilia te s  in  a dd ition  to  the  a u tho rize d  re tu rns  on  e qu ity fo r its  re gu la te d  u tility

7 compa nie s . According to S ta ff; be ca us e  the  re gula te d utility compa nie s  (including Gold Ca nyon)

8 have  no employees , a ffilia te  profits  a re  embedded in each utility's  cos t of se rvice  and ra te  ba se . S ta ff

9 conte nds  tha t unde r tra ditiona l ra te ma king principle s , ope ra ting e xpe ns e s  a re  pa s s e d through to

10 ra te pa ye rs  without a n a dditiona l la ye r of re turn, ye t, in this  ca se , the  Algonquin ope ra tiona l s e rvice s

l l provide r [AWS ] ta rge ts  a  pre +ta x profit ma rgin of a pproxima te ly 10 pe rce nt (Ex. A-9, a t 5 ). S ta ff

12 points  out tha t, a s  shown in the  AWS budge ts  for 2004 a nd 2005, the  a ctua l pos t-ta x profits  re a lize d

13 by AWS  for the  Gold Ca nyon s ys te m we re  14.01 a nd 15.64 pe rce nt, re s pe ctive ly (Ex. S -9, CS B

14 2.37c). More ove r, the  contra ct be twe e n Gold Ca nyon a nd AWS provide s  for a n a nnua l e sca la tion of

15 thre e  pe rce nt pe r ye a r, re ga rdle s s  of the  profit ma rgin a ctua lly re a lize d by AWS  for pre ce ding ye a rs

16  (Ex. S -4 ).

17 S ta ff witne s s  Crys ta l Brown te s tifie d tha t Gold Ca nyon's  a ffilia te , AWS , is  ope ra ting a s  a n

18 unre gula te d monopoly, a nd tha t a llowing a n a dditiona l la ye r of profit to AWS  e ffe ctive ly re s ults  in

19 a n incre a s e  to  Gold Ca nyon's  re turn on e quity (Ex. S -19, a t 6-7). S ta ff a rgue s  tha t the re  is  no

20 compe titive  marke t for the  provis ion of se rvice s  rende red by AWS to Gold Canyon and it is  the re fore

21 not poss ible  to accura te ly compare  the  rea sonableness  of cos ts  imposed by AWS on Gold Canyon.

2 2  S ta ff cla ims tha t the re  is  no a rms-length transaction be tween Gold Canyon and AWS (as  we ll a s  the

23 othe r Algonquin a ffilia te s ) be ca use  the  sa me  individua ls  re pre se nt both e ntitie s . For e xa mple , S ta ff

24 points  out tha t the  contra ct be twe e n AWS  a nd Gold Ca nyon wa s  "ne gotia te d" by P e te r Ka mpia n on

25 be ha lf of Gold Ca nyon a nd Bob Dodds  on be ha lf of AWS  (Ex. S -4), ye t corpora te  filings  a t the

26 Commiss ion lis t Mr. Ka mpia n a s  the  ma na ge r of AWS  a nd Mr. Dodds  a s  pre s ide nt of Gold Ca nyon

27 (Ex. S -5). The  AP IF we bs ite  a ls o s hows  Mr. Ka mpia n a s  the  Chie f Fina ncia l Office r of AP IF a nd

28 Bob Dodds  a s  the  Divis ion Ma na ge r of Infra s tructure  of AP IF (Ex. S -6). Thus , S ta ff a rgue s  tha t
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l inhe re nt conflicts  of inte re s t e xis t with re s pe ct to the  a bility to ne gotia te  a gre e me nts  be twe e n the

2 re gula te d s ubs idia ry a nd the  unre gula te d ope ra ting a ffilia te . According to S ta ff; a dditiona l conflicts

3 e xis t be ca us e  Gold Ca nyon re ce ive s  "profe s s iona l s e rvice s " from othe r unre gula te d a ffilia te s ,

4 Algonquin P owe r S ys te ms  a nd Algonquin P owe r Trus t, on a n hourly "a s  incurre d" ba s is  without

5 writte n contra cts  (Ex. A-9, a t 2, Tr. 344-345).

6 With respect to the  s tandard to be  applied for eva lua ting the  reasonableness  of a ffilia te  cos ts ,

7 S ta ff points  to the  ca se  of US  We s t Communica tions  v. Arizona  Corp. Comm.,185 Ariz. 277, 282,

8 91.5  P .2 d  1 2 3 2 ,  1 2 3 7  (Ap p . l9 9 6 ),  in  wh ic h  th e  Ariz o n a  Co u rt o f Ap p e a ls  s ta te d  th a t th e

9 "Commis s ion ha s  broa d P owe rs  to s crutinize  tra ns a ctions  be twe e n a  re gula te d compa ny a nd its

10 unre gula te d a ffilia te s " a nd dis a llow e xce s s ive  cos ts . S ta ff a lso cite s Genera l Te lephone  Co. of New

l l York v. P ublic S e rvice  Commis s ion of Ne w York, 17 N.Y.2d 373, 378 (N.Y. 1966), in  which the

12 Court of Appe a ls  of Ne w York indica te d tha t the  pre s e nce  of a ffilia te  tra ns a ctions , whe re  both

13 entitie s  a re  controlled by the  same holding company, ra ised the  specte r tha t the  utility company could

14 be  cha rge d e xce s s ive  ra te s  for s e rvice s  by its  unre gula te d a ffilia te . Anothe r ca s e  cite d by S ta ff is

15 Tureen v. Oklahoma Corp. Comm., 769 P.2d 1309, 1323 (Okla . 1989), where in the  Supreme  Court of

16 Okla homa  he ld:

1 7

1 8

1 9

2 0

2 1

2 2

2 3

The  utility's  burde n of proving tha t pa yme nts  to a ffilia te s  a re  re a sona ble
include s  both a  burde n of production a nd of pe rs ua s ion. The  utility ha s
th e  in itia l b u rd e n  o f p ro d u c in g  e vid e n ce  to  s h o w p rima  fa e ia the
re a s ona b le ne s s  o f its  pa yme nts  to  a ffilia te s -a  me re  s howing  of the
e xpe nse s ' incurre nce  will not suffice . The  utility mus t produce  e vide nce ,
for e xa mple , tha t it cha rge d a ffilia te s  the  s a me  a mount a s  it did a rms -
le ngth buye rs . Unle s s  the  utility me e ts  a Ns  a ffirma tive  duty of s howing
the  re a sona ble ne s s  of pa yme nts  to a ffilia te s , no such e xpe nse s  ma y be
a llowe d. (cita tions  omitte d)

S ta ff a rgue s  tha t the re  is  no ma rke t for the  s e rvice s  provide d by AWS  to Gold Ca nyon

24 be ca us e  compa nie s  tha t provide  s uch s e rvice s  a re  typica lly e ithe r utility holding compa nie s  or the

25 utilitie s  themse lves . S ta ff further contends tha t the  Company did not issue  any requests  for proposa ls

26 for the  se rvices  provided by AWS because  the  Company cla ims tha t the re  a re  no compe titors  for the

27 type  of s e rvice s  provide d by AWS . Although S ta ff a gre e s  tha t a ffilia te  tra ns a ctions  re quire  gre a te r

28 scrutiny .tha n non-a ffilia te  a gre e me nts , S ta ff a s s e rts  tha t s a mple  a uditing a nd looking a t limite d
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1 coinparables are an insufficient means of evaluating the Algonquin operational structure. According

2 to Staff; Gold Canyon has not presented sufficient, competent and reliable evidence to satisfy its

3 burden of production or persuasion.

4 Based on the evidence, Staff recommends that the Commission pierce the corporate veil and

5 treat the Algonquin affiliates as a single entity to avoid imposing an injustice on the Company's

6 regulated customers. Staff makes essentially the same legal arguments as it raised in the recent Black

7  Mounta in  S e we r ca s e (De c is io n  No .  6 9 1 6 4 ) in  s u p p o rt o f its recommended dis a llowa nce  of

8 ca pita lize d a nd e xpe ns e d a ffilia te  profits . S ta ff cite s  to a  prior ca s e  involving Consolida ted Wate r

9 Utilitie s , LTD, Decis ion No. 57666 (December 19, 1991), where inthe  Commiss ion s ta ted:

10 The Company portrayed outrage that the Commission would attempt to
regulate its non-regulated entity, CUC. In response to the Company's last
argument, we will simply state that the Commission only has to approve
reasonable expenses for ratemaldng purposes, whether those expenses
originate from a regulated or non-regulated entity is not controlling. Staff
has raised the issue of reasonableness of the expenses allocated Hom an
entity related to the Company and we agree that those expenses should be
carefully scrutinized. We do not believe it is appropriate for ratepayers to
pay a profit margin for each layer of related companies. Hence we totally
agree with Staff that all of the profit margin of CUC should be disallowed
as part of the allocation. For that reason we will approve of the CUC
allocation, but shall direct the Company in its next rate case to provide the
amount of profit to CUC under its contractual arrangement. (Decision No.
57666 at 17-19, emphasis added)

11

12

13

14

15

16

17

18.
19 Staff also cites Walker v. Southwest Mines Development Co., 52 Ariz. 403, 81 P.2d 90

20 (1938), wherein the Arizona Supreme Court stated:

21

22

23

24

[W]he n one  corpora tion so domina te s  a nd controls  a nothe r to ma ke  tha t
othe r a  s imple  ins trume nta lity or a djunct to it, the  courts  will look be yond
the  le ga l fiction of dis tinct corpora te  e xis te nce , a s  the  inte re s ts  of jus tice
re quire , a nd whe re  s tock owne rship is  re sorte d to not for the  purpose  of
pa rticipa ting in the  a ffa irs  of the  corpora tion in the  cus toma ry a nd us ua l
manne r, but for the  purpose  of controlling the  subs idia ry company so tha t
it ma y be  u s e d  a s  a  me re  a ge ncy o r in s trume n ta lity o f the  own ing
compa ny, the  court will not pe rmit its e lf to be  blinde d by me re  corpora te
form, but will, in a  prope r ca se , dis re ga rd corpora te  e ntity, a nd tre a t the
two entities as one.4

25

26

27

28 4 Id.,52Ariz. at 414-415, 81 P.2d at 95, quotingPlatt v. Bradney Co., 131 Wash. 573, 230 p. 633 (Wash. 1924).

According to Staff the case of Deutsehe Credit Corp. v. Case Power & Equip. Co.,179 Ariz.
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2

3

4

1 155, 876 P .2d 1190 (App. 1994), provide s  a dditiona l support for this  vie w. In tha t ca se , the  Arizona

Court of Appe a ls  quote d Ja bcze nski v. S outhe rn P a cy'ie  Me moria l Hospita l, Inc., 119 Ariz. 15, 21,

579 P .2d 53, 59 (App. 1978), a s  follows:

5
6
7
8
9

10
11
12
13

Two corporations can be regarded as the same if "[e]ither the dominant
corporation so control[s] and use[s] the other as a mere tool or
instrument in carrying out its own plans and purposes that justice requires
it be held liable for the results, or, there [is] such a confusion of identities
and acts as to work a fraud upon third persons." .

Staff further argues that, pursuant to Gateclw"v. Great Republic Life Insurance Co., 170 Ariz. 34, 37,

821 P.2d 725, 728 (1991), the standard for imposing the alter ego theory requires a showing of unity

of control and that the corporate form would sanction a fraud or promote injustice. In that case, the

Arizona Supreme Court reversed the lower court's finding that the plaintiffs had failed to show unity

of control over an affiliate company, based on evidence that the agreement with the affiliate was not

negotiated at arms-length, and that the affiliate exercised substantially total control of the affiliate and

performed virtually every service necessary for the sister company's operations (Id. at 37-38).

According to Staff, the case of State of North Carolina v. Morgan, 177 S.E.2d 405 (N.C.

1970) also supports its argument. In that case, the Supreme Court of North Carolina held that

corporate stnlcture may not be used as a means for defeating the public interest. Staff also cites

Central Louisiana Eleetric Co. v. Louisiana Pub. Serv. Comm., 373 So.2d 123, 126 (La. 1979),

wherein the Supreme Court of Louisiana stated that "Manipulation by a parent utility of a subsidiary

for the purpose of creating excessive profits at the expense of the ratepayer would provide a reason

14

15

16

17

18

19

20

21

22

23

24

for the  regula tory agency to dis rega rd [the ] corpora te  entity...."

Fina lly, S ta ff cite s  a  de cis ion by the  Wa shington Utilitie s  a nd Tra nsporta tion Commiss ion, in

Wa shington Wa te r Powe r Co., 24 P .U.R. 4th 427 (a t pa ge  13) (1978), in which the  Wa s hington

Commis s ion, citing Mis s is s ippi Rive r Fue l Corp. Fe de ra l Powe r Comm 'n, 102 US  App 238, 252

F.2d 619 (D.C. Cir. 1957), ma de  the  following finding:
25

26
[T]he  clea rly s ta ted conce rn appea rs  to be  not the  leve l of price  a t which
the  transaction is  accomplished in comparison with prices  in nona ffilia ted
transactions , but ins tead a  leve l of ea rnings  by the  unregula ted a rm of the
utility a t a  ra te  highe r tha n the  utility is  a uthorize d a nd would be  a llowe d
to a chie ve  if no corpora te  de vice  we re  utilize d. In e ffe ct, the  courts

27

28

16

v.
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1

2 Based on these decisions, as well as several others cited in its Brief; Staff claims that the

3 corporate veil should be pierced to avoid an injustice. Staff points to the fact that neither Gold

4 Canyon nor AWRA have any employees and, as a result, the Algonquin affiliates provide virtually all

5 of the services needed to serve the Company's customers, contracts between Gold Canyon and AWC

6 are presented to the Company without negotiation based on a template provided by the ultimate

7 parent, APIF, that AWS was "specifically created" to provide the majority of services to Gold

8 Canyon, and the vice-president and general manager of AWS directs day-to-day management and

9 operations of the water and wastewater systems owned by AWRA (including Gold Canyon). Staff

10 asserts that the record supports the conclusion that Gold Canyon is merely an agency or

l l instrumentality of the Algonquin affiliates, and the corporate smcture created by the Algonquin

12 companies results in an injustice to ratepayers by creating a layer of profit that is inconsistent with

13 Arizona's regulatory ratemaking standards.

14

15 Gold Canvon's Position

16 The Company contends that Staffs recommendation should be disregarded because common

17 ownership alone is not a sufficient reason to pierce the corporate veil of the Company and its

18 affiliates. Gold Canyon argues that there is no prohibition against affiliate profits, and cites GTE

19 Florida, Inc. v. Deason, 642 So.2d 545 (Fla. 1994), in which the Florida Supreme Court oven'uled a

20 decision by the Florida Public Service Commission to disallow affiliate profits and held:

21

22

23

24

approve for rate-making purposes the placement of a 100 percent affiliate
in the same position as an integrated [part] of a utility.

25

26

27

28

[T]he  P S C a bus e d its  dis cre tion in its  de cis ion to re duce  in whole  or in
part ce rta in cos ts  a ris ing from transactions  be tween GTE and its  a ffilia tes ,
GTE Da ta  Se rvice s  and GTE Supply. The  evidence  indica te s  tha t GTE's
cos ts  we re  no gre a te r tha n the y would ha ve  be e n ha d GTE purcha s e d
s e rvice s  a nd s upplie s  e ls e whe re . The  me re  fa ct tha t a  utility is  doing
bus ine ss  with an a ffilia te  does  not mean tha t unfa ir or exce ss  profits  a re
be ing gene ra ted, without more . Cha rle s  F. Phillips , J r., The  Regula tion of
P ublic Utilitie s 254-55 (1988). We be lieve  the  s tandard must be  whe the r
the  transactions  exceed the  going marke t ra te  or a re  othe rwise  inhe rently
unfa ir. S e e  Id. If the  a ns we r is  "no," the n the  P S C ma y not re je ct the
utility's  pos ition. The  P S C obvious ly a pplie d a  diffe re nt s ta nda rd, a nd
we thus must reverse  the  PSC's  de te rmina tion of this  question.
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1 Gold Canyon a lso cite s Wa shington Wa te r P owe r v. Ida ho P ub. Util.. Comm., 617 P .2d 1242, 1248-

2 49 (Ida ho 1980), for the  propos ition tha t the  "ma jority" a pproa ch a llows  re cove ry of a ffilia te  profit

3 unde r the  right circumsta nce s  a nd vie ws  the  a ffilia te  a s  a n inde pe nde nt e ntity a nd compa re s  price s

4 a nd le ve ls  of profit for a ffilia te s  with profits  a nd price s  of compa ra ble  e nte rprise s .

5 Gold Ca nyon a rgue s  tha t S ta flf"s  cla im of a  prohibition on a ffilia te  profits  is  unfounde d. The

6 Compa ny conte nds  tha t the  s o-ca lle d "no profit to a ffilia te s " s ta nda rd origina te d with the  Fe de ra l

7 Ene rgy Re gula tory Commis s ion ("FERC"), but e ve n the  FERC ba s e s  its  de te rmina tion on a  fa ctua l

8  ba la ncing  te s t. Gold Ca nyon a ls o dis pute s  S ta flf's  re lia nce  on the  Turpe n case, s upra , which,

9 according to the  Company, indica te s  only tha t the  utility bea rs  the  initia l burden of demonstra ting the

10 re a s ona ble ne s s  of its  e xpe ns e s , not tha t a ll a gre e me nts  with a ffilia te s  mus t be  dis re ga rde d. With

l l respect to Ge ne ra l Te le phone , the Company a rgues tha t a lthough the  court recognized the need for

12 he ighte ne d s crutiny of a ffilia te  tra ns a ctions , a nd e xclude d the  a ffilia te 's  profit, it did not prohibit

13 a ffilia te  profit re cove ry in a ll ins ta nce s . S imila rly, Gold Ca nyon cla ims  tha t the Washington Water

1 4  P o we r ca se  cite d by S ta ff doe s  not cla im tha t the re  is  a  na tionwide  prohibition a ga ins t re cove ry of

15 a ffilia te  profit unde r re turn on e quity ("ROE") re gula tion.

16 According to Gold Ca nyon, the  Commis s ion s hould re fra in from impos ing a  prohibition on

17  a ffilia te  tra ns a ctions  o r a ffilia te  p rofit. The  Compa ny a rgue s  tha t the  tra ditiona l a pproa ch to

18 re gula ting utilitie s  is  unde r incre a s ing ma rke t pre s sure s  a nd compa nie s  such a s  Gold Ca nyon ha ve

19 little  choice  but to ta ke  a dva nta ge  of e conomie s  of sca le  offe re d by a ffilia te  tra nsa ctions . Abse nt the

20 a bility to e nte r into a ffilia te  tra ns a ctions , the  Compa ny cla ims  tha t it would incur highe r cos ts , a nd

21 cus tome rs  would ultima te ly be  s a ddle d with highe r ra te s . Gold Ca nyon conte nds  tha t its  a ffilia te s

22

23

24

25

26

mus t re cove r a  profit ma rgin be ca use  those  compa nie s  a re  not in the  bus ine ss  of subs idizing utility

customers. The  Compa ny a ls o a s s e rts  tha t the  Commis s ion doe s  not ha ve  juris diction ove r the

unre gula te d a ffilia te s , a nd thre a te ns  tha t if the  Commis s ion dis a llows  a  profit for a ffilia te s  thos e

compa nie s  would ce a s e  providing s e rvice s  to the  re gula te d utility. Howe ve r, e ve n if the  profit

compone nts  of a ffilia te  cos ts  a re  e xclude d, Gold Ca nyon cla ims  tha t its  ra te  ba s e  a nd ope ra ting

27 expenses  a re  reasonable .

28 Gold Ca nyon a ls o dis a gre e s  with S ta ffs  a rgume nts  in fa vor of pie rcing the  corpora te  ve il.
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1

2

3

4

5

The Company contends that Arizona law strongly supports the treatment of corporations as separate

entities, and cites several cases that have made that finding. Arizona Public Service Co. v. Arizona

Corp. Comm., 155 Ariz. 263, 267, 746 P.2d 4,8 (App. 1987), Deutsche Credit C01?1 v. Case Power

& Equipment Co., 179 Ariz. 155, 160, 876 P. 2d 1190, 1195 (App. 1994); Kearns v. Tempe Technical

Institute, Inc., 993 F.Supp. 714, 723 (D. Ariz. 1997),Dietary v. Day, 16 Ariz. App. 206, 208, 492 P.2d

455, 457 (App. 1972). The Company argues that Staff has provided no evidence that the affiliate

7 corpora te  e ntitie s  a re  s ha m s , or tha t the  a ffilia te s  we re  im prope rly incorpora te d, dis re ga rd corpora te

8 forma litie s , inte rmingle  corpora te  a s se ts , or pre se nt the mse lve s  to the  public in a  fra udule nt ma nne r.

9 According to Gold Ca nyon, e vide nce  of com m on owne rs hip a nd com m on office rs  a lone  doe s

10 not cre a te  a  s ha m unde r Arizona  la w. The  Compa ny cite s De uts che  Cre dit, 179  Ariz .  At 160-161 ,  in

11 s upport of its  c la im  tha t m uch m ore  tha n com m on control is  re quire d to m a ke  a  finding of "a lte r e go"

12 a nd pie rcing the  corpora te  ve il. The  court in tha t ca se  s ta te d:

13 Additional proof [other than common ownership and officers] is required
to show that the corporations were "alter egos"....Arizona decisions have
identified the following considerations, among others, as material to this
is sue : common office rs  or dire ctors , pa yme nt of s a la rie s  a nd othe r
expenses  of subsidiary by parent (or of corpora tion by shareholders),
failure to maintain formalities of separate corporate existence; similarity
of corporate logos; plairrtiff"s knowledge of separate corporate existence,
owne rs ' making of inte re s t-free  loans  to corpora tion, ma inta ining of
corporate financial records, commingling of personal and corporate funds,
diversion of corporate property for shareholders' personal use, observance
of formalities of corporate meetings, intermixing of shareholders ' actions
with those of corporation, and filing of corporate income tax returns and
ACC annual reports.

14

15

16

17

18

19

2 0

2 1 The  Com pa ny conte nds  tha t S ta ff ha s  not s hown tha t the  a ffilia te  corpora te  s truc ture  e m ploye d by

22 Alg o n q u in  is  a  s h a m  a n d ,  fu rth e r,  S ta ff h a s  s u p p lie d  n o  e v id e n c e  th a t  o b s e rv in g  th e  s e p a ra te

23 corpora te  s ta tus  of the  a ffilia te s  would re pre s e nt a  fra ud or ca us e  a n injus tice . Gold Ca nyon a rgue s

24 tha t a lthough  its  bus ine s s  m ode l m a y be  re la tive ly ne w,  the re  is  no  fa c tua l ba s is  fo r p ie rc ing  the

25 corpora te  ve il.  Ins te a d of a pproving a  rig id  policy tha t e xc lude s  a ffilia te  profit,  the  Com pa ny urge s

26 th e  C o m m is s io n  to  s trike  a  b a la n c e  b e twe e n  p re v e n tin g  d is c rim in a to ry c o n d u c t b y u tilit ie s  a n d

27 a ffilia te s , a nd pre se rving pos s ible  e conomie s  of ve rtica l inte gra tion.

28
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1

2

3

RUCO's  P os ition

RUCO did not present te s timony or take  a  pos ition on this  issue .

Re s olution

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Consistent with our determination in the recent Black Mountain Sewer case (Decision No.

69164), we agree with Staff that, at amirrirnum, the profit component of both capitalized costs and

expenses by the Gold Canyon affiliate companies should be disallowed. As we stated in Blaek

Mountain, "[w]e will not countenance a corporate shell game that allows companies to hide behind

corporate structures in order to avoid scrutiny of what would normally be the function of the

regulated public service company" (Decision No. 69164, at 17).

It would be reasonable to assume that the Algonquin companies conducted, or should have

conducted, a due diligence analysis prior to acquiring Gold Canyon and the other Arizona utilities,

and therefore understood the regulatory framework in Arizona. The rate base/rate of return

regulatory scheme provides that, in exchange for being granted an exclusive service territory with

monopoly status, public service corporations are granted an opportunity to am an authorized return

on investment used and useful, plus reasonable operating expenses. Even a cursory review of the

corporate structures of other public service corporations in Arizona would have provided an

indication that the Commission had never before approved a structure that allowed a utility company

an opportunity to am an authorized return on its assets, plus reasonable expenses, and also allowed

affiliate companies to bill the monopoly utility company for services that included an additional

profit margin.

Apparently, the Algonquin family of companies (with more than $800 million in assets) did

not investigate thoroughly whether they would be permitted to impose such a structure on captive

utility companies prior to making the various acquisitions of utilities in Arizona and elsewhere.

Company witness Dave Kerr, an Executive Director of Algonquin Power Management, InC.,

conceded that "[w]e were a bit naive when we first got involved in the utility business...[and] we

kind of invented it as we went along" (Tr. 1259-1260). This naivete led Algonquin to copy an

affiliate structure that had previously been used only for the provision of wholesale electric power

sales in Canada, and which is operated in a manner similar to a Real Estate Investment Trust in the
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1 United States. However, the Company could not identify any other REITs in the United States that

2 operate monopoly utility companies (Tr. 1260-1261).

3 As we indicated in Black Mountain, we believe it is  inherently unreasonable for an affiliate

4 company that performs all of the operational functions of the utility company, under a non-negotiated

5 contract, to seek an additional profit margin simply because the affiliate was structured as a separate

6 corpora te  entity. As  we s ta ted there in, "[t]he  ques tion tha t must be  asked is  whether an a ffilia te

7 company under common ownership and control should be permitted to add an additional layer of

8 profit, and to do what a  regula ted public service  corpora tion is  otherwise  legally prohibited Hom

9 do ing (i.e ., recover an additional profit margin for its services), based solely on the parent company's

10 decision to create a separate affiliate company. Our answer is a resounding no" (Decision No. 69164,

ll a t  1 8 ).

12 We agree  with Sta ff tha t this  finding is  cons is tent with the  line  of cases  which indica te

13 regulatory commissions have broad authority to scrutinize transactions between a regulated company

14 and its unregulated affiliates, and to disallow excessive costs. See, e.g., US. West Communications,

15 Inc. v. Arizona Corporation Comm'n, 185 Ariz. 277, 282, 915 P.2d 1232 (App. 1996), General

16 Telephone Co. of New York v. Public Service Commission of New York, 17 N.Y.2d 373, 378 (N.Y.

17 1966) ("[w]hen a  utility and its  supplie rs  a re  both owned and controlled by the  same  holding

18 company, the safeguards provided by arm's length bargaining are absent, and ever present is  the

19 danger that the utility will be charged exorbitant prices which will, by inclusion in its operating costs,

20 become the predicate for excessive rates."). See also, State of North Carolina v. Morgan, 177 S.E.2d

21 405, 416 (Supreme Court of North Carolina, 1970) ("the doctrine of the corporate entity may not be

22 used as a means for defeating the public interest and circumventing public policy. In order to prevent

23 such a  result, a  pa rent corpora tion and its  wholly owned subs idia ries  may be  trea ted as

24 [cita tions  omitte d]), Washington Water Power, supra , a t page  15, quoting the  Public Utilitie s

25 Commiss ion of Ohio's  de cis ion in Columbus  Gas  & Fue l Co., PUR1933A 337 ("[A] company

26 enjoying the  immunities  of a  public utility has  no right to impose  upon the  consumers  a  heavier

27 burde n tha n tha t which would be  jus tly home , a nd tha t will produce  a  prope r ra te  of re turn,

28 considering the  va lue  of the  property devoted to this  public se rvice  and to the  risks  involved.").

one ."
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2

3

4

1 Moreover, as this Commission stated in the Consolidated Water case, "[w]e do not believe it is

appropriate for ratepayers to pay a profit margin for each layer of related companies....[and] all of the

profit margin of CUC [the affiliate company] should be disallowed as part of die allocation."

(Decision No. 57666, at 18-19).

Based on the  evidence  pre sented, we  be lieve  the  appropria te  remedy in this  proceeding is  to

disa llow $67,449 tha t the  Company is  see ldng in ra te  base  for capita lized a ffilia te  profit, and $78,607

7 the  Compa ny s e e ks  to  re cove r in  ope ra ting e xpe ns e s  for a ffilia te  profit. The  le ve l of e xpe ns e

8 a uthorize d he re in is  re a s ona ble  a nd will a llow the  Compa ny tO provide  a de qua te  s e rvice  to its

9 cus tomers . We  sha re  the  conce rns  ra ised by S ta ff tha t the  corpora te  sMcture  se t up by the  Algonquin

10 compa nie s  is  not a ppropria te  for s e rvice s  provide d to a  monopoly utility compa ny, whe re  the  utility

l l compa ny a nd a ll of the  a ffilia te s  a re  unde r common owne rship a nd control a nd the re  is  no a bility to

5

6

12 negotia te  for se rvices  on an a rms-length bas is .

13

14 The Company a lso requested tha t its  opera ting expenses include  $48,000 for the  test year (i.e .,

$4,000 pe r month) for a lloca tions  to Gold Ca nyon from Algonquin P owe r Trus t ("AP T"). The  AP T15

16

17

18

19

20

allocations are  for overhead services such as human resources support, engineering and management

s upport, s tra te gic a nd ca pita l pla nning, a nd re gula tory a nd e nvironme nta l complia nce  (Tr. 1207-

1209).

S ta ff re comme nde d tha t the  Compa ny should be  a llowe d to re cove r the  cos ts  of ove rhe a d

a lloca tions  for corpora te  consolida te d a udits , corpora te  ta x se rvice s , corpora te  compute r ha rdwa re

21 a nd s oftwa re , a nd corpora te  ne tworks , s e rve rs  a nd e ma il (Ex. S -19, a t 18). Howe ve r, Ms . Brown

22 re comme nde d dis a llowa nce  of $34,807 of a ffilia te  ove rhe a d cos ts  for "e xe cutive  s a la rie s  for the

23 income fund management, corpora te  office  rent, corpora te  lega l se rvices , corpora te  trave l, and cos ts

24 la be le d a s  'othe r profe s s iona l' a nd 'othe r a dminis tra tion,""ba se d on S ta ffs  cla im tha t such s e rvice s

25 a re  not ne e de d in the  provis ion of s e rvice  to Gold Ca nyon's  cus tome rs  (Id.). S ta ff a sse rts  tha t it

26 could not ve rify the  Company's  cla im tha t such cos ts  a re  necessa ry for provis ion of se rvice , nor could

27 S ta ff ve rify the  amounts  for such se rvice s , because  the  Company did not provide  S ta ff with backup

28 informa tion such a s  s tudie s , time  shee ts , or una ffilia ted third pa rty invoices  to support the  additiona l
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1 la ye r of a ffilia te  ove rhe a d cos ts  (Id. a t 19). Ms . Brown te s tifie d tha t S ta ffs  propos a l to dis a llow

2 ce rta in ove rhe a d cos ts  is  re a sona ble  be ca use  "[t]o include  unve rifie d a ffilia te  ove rhe a d cos ts  would

3 provide  a n opportunity for ca ptive  cus tome rs  to subs idize  the  ope ra tions  of the  unre gula te d a ffilia te

4 a nd to unfa irly infla te  the  Compa ny's  ra te  of re turn" (Id. a t 21).

5 Gold Ca nyon conte nds  tha t the  ce ntra l office  ove rhe a ds  a lloca te d by AP T a re  ne ce s s a ry

6 "support" se rvice s , a nd tha t such a lloca tions  a re  not unusua l (Ex. A-10, a t 14). The  Compa ny points

7 out tha t a  s imila r a lloca tion wa s  include d in the  Bla ck Mounta in ca se . The  Compa ny cla ims  tha t

8 S ta ff doe s  not dispute  tha t the  ove rhe a d cos ts  We re  incurre d, only tha t S ta ff wa s  una ble  to sa tis fy

9 its e lf tha t tha t the  cos ts  a ctua lly be ne fite d Gold Ca nyon. The  Compa ny a lso a rgue s  tha t S ta ff ne ve r

10 a s ke d for the  ba ckup informa tion S ta ff cla ims  is  ne e de d. Gold Ca nyon re que s ts  tha t the  ove rhe a d

l l expenses be  a llowed in this  case  just as they we re  a llowe d in Bla ck Mounta in.

12 We  a gre e  with S ta ff tha t the  AP T ove rhe a d a lloca tions  s hould be  dis a llowe d from cos t of

13 se rvice  in this case. Ms . Brown expla ined in he r de ta iled te s timony the  ba s is  of S ta ffs  conce rns  with

14 a  portion of the  unre gula te d a ffilia te  ove rhe a d a lloca tions , including S ta ff"s  conce rn tha t it wa s

15 una ble  to  ve rify the  a mounts  of the  a lloca tions  a nd whe the r thos e  cos ts  we re  ne ce s s a ry in the

16 provis ion of s e rvice  to  Gold Ca nyon's  cus tome rs . Gold Ca nyon's  re lia nce  on our a llowa nce  of

17 s imila r ove rhead a lloca tions  in the  Bla ck Mounta in ca se  is  mispla ce d. The Bla ck Mounta in case was

18 our firs t opportunity to re vie w the  nove l a ffilia te  s tructure  tha t ha s  be e n s e t up by the  Algonquin

19 fa mily of compa nie s , a nd we  s pe cifica lly indica te d tha t we  we re  conce rne d in tha t ca s e  with the

20 pos s ibility tha t the re  ma y a dditiona l a ffilia te  profits  built in to  the  a ffilia te  b illings . Although we

21 e xclude d only the  a ffilia te  "profits " ide ntifie d by Sta ff in Black Mounta in, we  s ta ted ve ry cle a rly tha t,

22  "[i]n  do ing  s o , howe ve r, we  ma ke  no finding a s  to the  re a s ona ble ne s s  of the  Algonquin a ffilia te

23  s truc tu re a nd, in future  ca s e s  involving the  Algonquin compa nie s , we  e xpe ct a ll a ffilia te  s a la rie s ,

24 e xpe ns e s , a nd billings  to be  s crutinize d to a void pote ntia l a bus e s " (De cis ion No. 69164, a t 18-19,

25 emphasis  added). We  re ma in conce rne d with the  le ve l of e xpe ns e s  tha t a re  be ing a lloca te d by

26  va rious  unre gu la te d  Algonqu in  a ffilia te  compa n ie s  to  a  numbe r o f s ma ll Arizona  wa te r a nd

27 was tewa te r companie s  tha t may not require  the  leve l of sophis tica ted se rvice s  tha t a re  necessa ry for

28 la rge r companies . As  we  ind ica te d  in Bla ck Mounta in , we  e xpe ct tha t the  Algonquin a ffilia te
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1

2

3

4

5

structure will continue to be scrutinized in future cases.

Net Operating IncOme

Consistent with the foregoing discussion, we will adopt adjusted test year operating expenses

of $2,l54,213, which, based on test year revenues of $2,496,380, results in test year adjusted

operating income of $342,l67, for 2.18 percent rate of return on FVRB.

6 COS T OF CAP ITAL

7 Gold Ca nyon re comme nds  tha t the  CoMmiss ion de te rmine  the  Compa ny's  cos t of common

8 equity to be  10.50 percent. S ta ff recommends a  cost of common equity ra te  of 9.20 percent. Both the

9  Compa ny a nd S ta ff re comme nd a  ca pita l s tructure  of 100 pe rce nt e quity a nd no de bt. RUCO

10 propose s  a  re turn on e quity of 8.60 pe rce nt ba se d on a  hypothe tica l ca pita l s tructure  of 40 pe rce nt

11 debt and 60 pe rcent equity, with a  8.45 pe rcent hypothe tica l cos t of debt, re sulting in an 8.54 pe rcent

12 we ighte d cos t of ca pita l (RUCO Ex. 8, a t 6-7).

13 Capita l S tructure

14 Compa ny witne s s  Boura s s a  s ta te d tha t Gold Ca nyon's  ca pita l s tructure  cons is ts  of 100

15 pe rce nt e quity (Ex. A-10, a t 28). S ta ff a gre e s  with the  Compa ny's  propose d 100 pe rce nt e quity

16 capita l s tructure  (Ex. S -15, a t 2). RUCO, howeve r, propose s  the  use  of a  hypothe tica l s tructure  of 40

17 pe rcent debt and 60 pe rcent equity (RUCO Ex. 8, a t 6).

18 Mr. Rigsby cla ims  tha t a doption of a  hypothe tica l ca pita l s tructure  is  a ppropria te  in this  ca se

19 be ca use  his  e s tima te  of a n 8.60 pe rce nt ROE wa s  de rive d from a  s a mple  group of compa nie s  tha t

20 ha ve  ca pita l s tructure s  tha t cons is t of a pproxima te ly 50 pe rce nt de bt a nd 50 pe rce nt e quity. He

21 proposes  us ing 40 pe rcent debt and 60 pe rcent equity for Gold Canyon because  the  Company has  a

22 lowe r le ve l of risk due  to its  a ctua l ca pita l s tructure .

23 We agree  with Sta ff and the  Company tha t a  capita l s tructure  comprised of 100 percent equity

24 s hould be  us e d for ca lcula ting Gold Ca nyon's  cos t of e quity ca pita l in this  proce e ding. Although

25 RUCO propos e s  us ing a  hypothe tica l ca pita l s tructure  ba s e d on a  s a mple  group of utilitie s , the

26 Compa ny's  a ctua l ca pita l s tructure  is  compris e d of 100 pe rce nt pa id in ca pita l. In fa ct, the  pla nt in

27 Gold Ca nyon's  ra te  ba s e  is  fina nce d e ntire ly by e quity. Although RUCO's  propos e d hypothe tica l

28
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6

7

8

9

10

11

ca pita l s tructure  would re s ult in lowe r ra te s  to cus tome rs ,5 tha t fa ct doe s  not jus tify a doption of

RUCO's  re comme nda tion. We  the re fore  a dopt a  100 pe rce nt e quity ca pita l s tructure  for Gold

Canyon in this  case .

Cos t of Common Equity

De te rmining a  compa ny's  cos t of common e quity for purpos e s  of s e tting its  ove ra ll cos t of

ca pita l re quire s  a n  e s tima tion tha t is  both  a rt a nd s cie nce . As  e vide nce d by the  compe ting

me thodologie s  e mploye d in this  ca se , a nd mos t othe r ra te  ca se s , the re  is  s ignifica nt dispute  a s  to

which formula  should be  used for reaching the  appropria te  outcome . Ra the r, the  three  expe rt cos t of

ca pita l witne s s e s , Me s s rs . Boura s s a , Irvine , a nd Rigs by, e a ch re ly on va rious  a na lys e s  for the ir

recommendations. .

Gold Ca nyon's  P os ition

The Compa ny's e xp e rt  witn e s s ,  Mr. Bourassa , based his c o m m o n  e q u ity c o s t

13 recommenda tion of 10.50 pe rcent on the  re sults  of his  discounted ca sh flow ("DCF") mode l us ing s ix

12

14 proxy compa nie s  (Ame rica n S ta te s  Wa te r, Aqua  Ame rica , Ca lifornia  Wa te r, Conne cticut Wa te r,

15  Midd le s e x Wa te r, a nd  S J W Corp .). Mr. Boura s s a  e mploye d  a  ris k p re mium a na lys is  a nd  a

16 comparable  earnings ana lysis  as  a  check on the  reasonableness  of the  DCF results  (Ex. A-11, a t 30).

The  Compa ny's  DCF a na lys is  produce d ROE re sults  for the  proxy compa nie s  ra nging from

18 8.9 to 12.1 pe rce nt (Ex. A-12, a t 18-22). Mr. Boura s sa 's  risk pre mium a na lys is  re sulte d in a n ROE

19. range  of 10.2 to 11.3 pe rcent, while  the  comparable  ea rnings  ana lys is  produced re sults  in the  4.0 to

20 12.7 pe rce nt ra nge  (Id). He  a lso looke d a t Va lue  Line proje ctions  for ROE in the  wa te r indus try for

21 2006, 2007, and 2009, and found projected re turns  of 10.0, 10.5, and 11.5 percent, respective ly (Id.).

22 Gold Canyon a rgues  tha t Mr. Bourassa 's  ana lys is  supports  the  Company's  proposed 10.5 ROE in this

17

24

25

23 ca se  cons ide ring the  Compa ny's  risks  a nd inve s tor e xpe cta tions .

G old  Ca nyon c ritic ize s  the  Com m is s ion 's  a doption  of S ta ff's  RO E re com m e nda tion  in  pa s t

The  Com pa ny

conte nds  tha t S ta ff's  ROE re com m e nda tion in  this  ca s e  fa ils  to  re fle c t cha nging m a rke t conditions ,26

27

28

5 Mr. Rigsby stated, "[r]atepayers also benefit Hom my recommended weighted cost of capital which is lower than what
would have been obtained firm a capital structure comprised of 100 percent common equity" (RUCO Ex. 7, at 55, see
also, 636-638).

2
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2

3

4

1 a nd cite s  the  fa ct tha t S ta ft"s  9.2 pe rce nt ROE re comme nda tion in this  ca se  is  the  sa me  a s  S ta ff's

recommenda tion in 2003 in an Arizona  Wate r ra te  case , when inte res t ra tes  were  a t his toric lows (Ex.

A-11, a t 35). The  Company a rgues  tha t a lthough S ta ffs  DCF and CAPM mode ls  re sulted in an ROE

of 10.2 pe rcent, S ta ff lowered its  recommenda tion by 100 bas is  points  to re flect Gold Canyon's  lower

5 risk compared to othe r companies  tha t lack access  to capita l.

6 The  Company criticize s  the  recommenda tions  of bothS ta ff and RUCO (9.2 and 8.60 pe rcent

7 ROE, re s pe ctive ly), be ca us e  the  Compa ny cla ims  tha t S ta ff a nd RUCO me cha nica lly a pplie d the

8 re sults  of the ir mode ls  without re ga rd for whe the r the ir proxy compa nie s  a re  a ctua lly compa ra ble  in

9 te rms  of inve s tme nt ris k. Gold Ca nyon a s s e rts  tha t its  ris k pre mium a na lys is , compa ra ble  e a rnings

10 a na lys is , a nd the  e conomic conditions  e xpe cte d to pre va il during the  pe riod in which ne w ra te s  will

be  in e ffe ct, s e rve  a s  a  che ck on the  re a sona ble ne s s  of its  cos t of ca pita l re comme nda tion. As  a n11

12

13

14

15

16

additiona l check on the  rea sonableness  of its  re sults , the  Company points  to Mr. Bourassa 's  marke t

ba s e d ris k pre mium a na lys is , which it cla ims  confirms  tha t Gold Ca nyon's  propos a l is  a ctua lly

conserva tive .

RUCO's  P os ition

RUCO witness  Rigsby based his  ROE recommenda tion on the  re sults  of his  DCF and CAPM

17 a na lyse s , which ra nge d from 8;92 pe rce nt to 10.69 pe rce nt for his  s a mple  group of publicly tra de d

18 wa te r a nd ga s  compa nie s . His  8.60 pe rce nt ROE re comme nda tion is  the  re sult of the  DCF a na lys is ,

19 which utilize d a  sa mple  of publicly tra de d wa te r compa nie s  (RUCO Ex. 8, a t 2).

20 RUCO conte nds  tha t Mr. Rigsby's  8.60 pe rce nt cos t of common e quity re comme nda tion is

21 re a sona ble  cons ide ring the  lowe r risk a s socia te d with the  Compa ny's  propose d 100 pe rce nt e quity

22 capita l s tructure , compa red to the  capita l s tructure s  of the  sample  publicly traded companie s  used in

23 Mr. Rigs by's  a na lys is . As  indica te d a bove , Mr. Rigs by te s tifie d tha t compa nie s  with 100 pe rce nt

24 e quity would ge ne ra lly be  pe rce ive d by inve s tors  to ha ve  le s s  ris k, a nd would the re fore  re quire  a

25 lowe r e xpe cte d re turn on common e quity (RUCO Ex. 7, a t 49-50). To a ccount for Gold Ca nyon's

26 lowe r de gre e  of ris k, RUCO conte nds  it is  cus toma ry in re gula tory pra ctice  to ma ke  a  downwa rd

27 a djus tme nt to the  cos t of e quity.

28 RUCO argues  tha t, as  an a lte rna tive , it could have  made  a  downward adjustment to re flect the

26 DE CIS IO N n o . 69664



DOCKET N0.'SW-02519A-06-0015

1

2

3

4

5

6

fa ct tha t its  cos t of e quity p ropos a l wa s  de te rm ine d from  a  s a m ple  g roup  of com pa nie s  tha t fa ce

g re a te r fina nc ia l ris k a s  a  re s u lt o f h ig he r le ve ls  o f de s tin  the ir c a p ita l s truc tu re s  (Id .  a t 51).

Howe ve r, Mr. R ig s b y indica te d tha t the  b e tte r m e thod of re fle c ting  Gold Ca nyon 's  re la tive  ris k,

compa re d to the  proxy compa nie s , is  the  us e  a  hypothe tica l ca pita l s tructure  (Id. a t 52). Ba s e d on a ll

of the s e  fa ctors , RUCO cla ims  tha t its  cos t of ca pita l re comme nda tion is  re a s ona ble  a nd s hould be

adopted by the  Commis s ion.

Staff"s Position

8 IN formulating its ROE recommendation in this Case, Staff employed a constant growth DCF

9. model, a two-stage DCF model, and a two-part CAPM analysis. The two CAPM estimates were

10 based on an historical market risk premium and a current market risk premium. As revised by its

l l Surrebuttal Testimony, Staff's DCF model produced an ROE of 9.1 percent, the average of its two

12 CAPM results was 11.2 percent, and the average of the DCF and CAPM results was 10.2 percent.

7

13

14

15

16

17

18

19

20

21

22

23

24

25

However, Staff made a downward adjustment of 100 basis points to account for "Gold Canyon's

financial risk being less than that of the sample companies" (Ex. S-15, at 2). For purposes of its

analysis, Staff selected six publicly traded water companies that derive most of their earnings from

regulated operations and which are analyzed by Value Line publications (Ex. S-15, Sched. SPI-2)6.

Staff's cost of capital witness, Steve Irvine, calculated the growth factor for his DCF model by

averaging the results of six growth projection methods.7 Staff points out that the most controversial

element of a DCF analysis is the choice of inputs for the growth rate. Mr. Irvine stated that Staff's

methodology gives equal weight to historical and projected EPS, DPS and sustainable growth

components, and provides a balanced outcome that avoids a skewed result which could occur if only

historical or projected growth results are analyzed (Ex. S-15, at 5).

In response to Gold Canyon's criticisms, Staff contends that its methodologies reflect a

properly balanced analysis compared to the Company's proposal. Staff refutes the Company's claim

that it mechanically followed the results of its models and argues that Mr. Bourassa used professional

26

27

28

6 The six proxy companies chosen by Staff are the same companies used by Gold Canyon's witness - American States
Water, California Water, Aqua America, Connecticut Water, Middlesex Water, and SJW Corp. (Ex. S-17, at 12).
7 The six methods involve calculations of historical and projected dividends per share ("DPS"), historical and projected
earnings per share ("EPS"), and historical and projected sustainable growth (Ex. S-17, Sched. SPI-7).
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1 judgment improperly. According to Staff, its inputs were chosen by identifying available market

2 data, and then analyzing whether investors could be expected to rely on such data prior to inputting

3 the data into its models. Staff argues that the Company's methodology, on the other hand, is results

4 oriented in order to produce the highest ROE result possible. Staff argues that its inputs are pre,-

5 selected as specified from a balanced methodology and Staff does not use results to determine inputs.

6 With respect to the Company's criticism that rising interest rates are not reflected in Staff's

7 cost of capital analysis, Staff contends that three of the CAPM variables do not necessarily move in

8 the same direction at the same time. Staff argues that the Commission has previously rejected

9 attempts by utility companies to increase ROE based on risk premium and comparable earnings

10 analyses, as well based on a company's small size. Staff also cites Southwest Gas, Decision No.

l l 68487 (February 23, 2006), to support its argument that the Commission has determined Staff"s

12 methodology for determiningROE does not violate the Bluefield Water Works or Hope Natural Gang

13 decisions.

14 Conclusion on Cost of Capital

15 We believe that Staff's recommended cost of capital achieves an appropriate result that is

16 supported by the evidence in the record. Staff's witness' use of the DCF and CAPM models as the

17 primary basis for determining the Company's reasonable estimated cost of equity capital are

18 methodologies that have been used for many years by this Commission, as well as other regulatory

19 commissions across the country.

20 With respect to the methodology employed for calculating the return on common equity, we

21 believe Staffs analysis is reasonable and consistent with prior Commission decisions regarding cost

22 of capital. The companies included in Staffs sample group are appropriate because they have

23 objective data that is publicly available through Value Line and other investor publications. The

24 same sample group was also used by the Company in its analysis.

25 We are not persuaded by the Company's suggestion (Ex. A-10, at 28) that use of a

26 comparable earnings methodology is necessary to comply with theHope and Bluefield cases. Article

27

28
s Federal Power Commission Er al. v. Hope Natural Gas Co., 320 U.S. 591 (1944);Bluefield Waterworks & Improvement
Co. v. Public Service Commission of West Virginia, et al., 262 U.S. 679 (1923)..
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1 3

14
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1 6
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20

21

22

23

15, S e ction 3 of the  Arizona  Cons titution provide s  in re le va nt pa rt tha t the  Commiss ion "sha ll ha ve

full powe r to , a nd s ha ll, pre s cribe  jus t a nd re a s ona ble  cla s s ifica tions  to  be  us e d a nd jus t a nd

reasonable rates and charges to be made and colle cted, by public se rvice  corpora tions  within the State

for se rvice  re nde re d the re in." In de te rmining jus t a nd re a sona ble  ra te s , the  Commiss ion ha s  broa d

discre tion subj e t to the  obliga tion to a sce rta in the  fa ir va lue  of the  utility's  prope rty, and e s tablishing

ra te s  tha t "me e t the  ove ra ll ope ra ting cos ts  of the  utility a nd produce  a  re a sona ble  ra te  of re turn."

Sca re s , e t a l. v. Arizona  Corp. Comm 'n, 118 Ariz. 531, 534, 578 P .2d 612 (Ct. App. 1978). Unde r

the  Arizona  Cons titution, a  utility compa ny is  e ntitle d to a  fa ir ra te  of re turn on the  fa ir va lue  of its

prope rtie s , "no more  a nd no le s s ." Lite nfe ld P a rk S e rvice  Co; v. Arizona  Corp. Comm 'n, 178 Ariz.

431, 434, 874 P .2d 988 (Ct. App. 1994), citing Arizona  Corp. Comm 'n v. Citize ns  Utilitie s  Co., 120

Ariz. 184 (Ct. App. 1978). The  oft cite d Hope and Blue field cases provide  tha t the  re turn de te rmined

by the  Commis s ion mus t be  e qua l to a n inve s tme nt with s imila r ris ks  ma de  a t ge ne ra lly the  s a me

time , a nd should be  sufficie nt unde r e fficie nt ma na ge me nt to e na ble  the  Compa ny to ma inta in its

credit s tanding and ra ise  funds needed for the  proper discharge  of its  duties .

For the  re a sons  de scribe d a bove , we  be lie ve  tha t a doption of S ta ff's  re comme nda tion for a

9.20 cos t of e quity ca pita l, which is  a lso its  ove ra ll cos t of capita l with a  100 pe rce nt e quity ca pita l

s tructure , complie s  with the s e  obliga tions . S ta ffs  e xpe rt witne s s  re lie d on a  cons ta nt growth DCF

mode l, a  two-s ta ge  DCF mode l, a nd a  two-pa rt CAP M a na lys is  for ca lcula ting his  cos t of e quity

ca pita l, cons is te nt with a  long line  of prior Commis s ion de cis ions  tha t ha ve  a dopte d compa ra ble

me thodologie s  for de te rmining cos t of ca pita l. We  be lie ve  tha t a doption of S ta ffs  re comme nda tion

re s ults  in  jus t a nd re a s ona ble  ra te s  a nd cha rge s  for Gold Ca nyon ba s e d on the  re cord of this

proceeding.

We the re fore  adopt a  cos t of equity of 9.20 pe rcent, which a lso re sults  in an ove ra ll we ighted

24 cos t of ca pita l of 9.20 pe rce nt.

25 AUTHORIZED INCREASE

26 Based on our findings herein, we determine that Gold Canyon is entitled to a gross revenue

27 increase of$1,798,999.

28 Fa ir Va lue Rate Base 3155725,787
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1
Adjusted Operating Income
Required Rate of Return
Required Operating Income
Operating Income Deficiency
Gross Revenue Conversion Factor
Gross Revenue Increase

342,167
9.20%

$1,446,772
1,104,606

1.62863
$1,798,999

2

3

4

5 RATE DES IGN IS S UES

6

7

8

9

10

11

12

13

14

The current monthly customer charge for residential customers is $35.00 with no commodity

charge. As updated in their Tina] schedules, the Company and Staff recommended increases to

$67.79 per month (93.69 percent) and $60.89 per month (74 percent), respectively, for residential

customers (Co. Final Sched. H4, Staff Brief Sched. CSB-23). RUCO recommended a rate increase

for residential customers to $49.88 per month (42.5 percent) based its proposed revenue requirement

(RUCO Sched. Surr. RLM-15).9

For commercial customers, rates are based on average daily flows as calculated from monthly

wate r usage  da ta  supplied by Arizona  Wate r Company. The  current cha rge  is  $0.l750 pe r ga llon pe r

day. For e ffluent cus tomers , ra te s  a re  based on pe r 1,000 ga llons  cha rge , which is  currently $0.391

15 pe r 1,000 ga llons . The  incre a s e  a pprove d will be  a pplie d to both comme rcia l a nd e fflue nt s a le s

16 customers  on a  percentage  basis  tha t is  equiva lent to a ll other customers .

17 In accordance  with the  revenue  requirement de te rmined above , the  increase  will be  applied in

18 a ccorda nce  with the  Compa ny's  propos e d ra te  de s ign. Accordingly, the  curre nt re s ide ntia l ra te  of

19 $35.00 per month will increase  by 72 percent, to $60.55.

20 OTHER IS S UES

21 Two a dditiona l is sue s  in this  proce e ding e nge nde re d s ignifica nt public comme nt, te s timony,

22 and evidence . Those  issues involve  odor compla ints  registe red by customers and sta tements  made by

23 Gold Ca nyon's  forme r pre s ide nt, Tre vor Hill, re ga rding future  ra te  e ffe cts  a s s ocia te d with pla nt

24 improvements. Both of these issues are addressed below.

25

26

Odor Issues

According to Gold Ca nyon, AWRA a cquire d in 2001 a  compa ny tha t wa s  in poor re pa ir,

27

28
9 For residential customers with less than 700 square feet, the current monthly rate of $19.09 would increase to $36.97
under the Company's proposal, to $33.21 under Staffs recommendation; and to $27.21 under RUCO's proposal (Id.).
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1 la cking in ne ce ssa ry pe rmits , a nd with a  proble m of whe re  to put e xce ss  e fflue nt flows  during non-

2 pe a k pe riods  of the  ye a r (Tr. 668-669). Mr. Hill te s tifie d tha t the  Compa ny ha d no billing s ys te m,

3 hundre ds  of cus tome rs  we re  conne cte d to the  s ys te m without ha ving a ny a ccount, a nd the re  we re

4  fre que nt cus tome r. compla in ts  a bout odors  (Tr. 708). Compa ny witne s s  Cha rle s  He rna nde z

5 confirme d tha t Gold Ca nyon pre vious ly ha d ma jor odor a nd noise  proble ms  a t its  tre a tme nt pla nt (Tr.

6  2 4 3 ,  E x.  A-8 ,  a t 2 ). According to Willia m Ha re , a  fie ld ins pe ctor a nd complia nce office r with

7 A.DEQ, be tween Februa ry 2002 and May 2006, ADEQ conducted 16 inspections  of the  Gold Canyon

8 tre a tme nt fa cilitie s  in  re s pons e  to  cus tome r compla in ts  (Tr. 100-101, Comm. Ex. l). Mr .  Hill

9 te s tified tha t improvements  to the  trea tment plant began soon a fte r Algonquin's  acquis ition to address

10 odor a nd ca pa city is s ue s  a s s ocia te d with  the  pla nt (Tr. 678), a nd the  proce s s  of obta ining the

11 ne ce s s a ry pe rmits  for p la nt improve me nts  wa s  be gun s hortly the re a fte r (Tr. 725-727). The

12 Company's  $11.2 million plant expans ion and improvement project was  comple ted in Octobe r, 2005 .

13 In Octobe r, 2006, in re sponse  to cus tomer compla ints  and conce rns  ra ised by Commiss ione r

14 Ma ye s ' le tte r, Gold Ca nyon re ta ine d the  e ngine e ring firm of Brown a nd Ca ldwe ll to inve s tiga te  the

15 ca us e  of ongoing odor compla ints  from cus tome rs . S te ve n Da vids on wa s  the  e ngine e r who

16 conducte d a n a na lys is  of the  wa s te wa te r tre a tme nt fa cility a nd provide d re comme nda tions  to the

17 Compa ny (Exs . A-3 a nd A-4). The  Brown a nd Ca ldwe ll re port s ta te d tha t the  odor control e le me nts

18 of the  upgraded trea tment plant included :

1 9

20

2 1

22

23 Mr. Da vidson te s tifie d tha t, in his  opinion, a ll of the  tre a tme nt pla nt's  compone nts  tha t we re  ca pa ble

24 of be ing cove re d we re  cove re d or e nclose d (Tr. 148). During his  te s timony, Mr. Ha re  a lso indica te d

25 tha t the  Gold Ca nyon pla nt is  now e quippe d with more  sophis tica te d odor control fe a ture s  tha n he

26 sees  in most sewer plants , and tha t, short of moving the  loca tion of the  trea tment plant, the  Company

27 has  done  a ll it can do to mitiga te  odors  from the  plant (Tr. 124, 128).

28

a  we t chemica l scrubber se rving the  headwords  building, primary cla rifie rs
a nd a e ra tion ba s ins . An a ctiva te d ca rbon s ys te m s e rve s  the  a e robic
dige s te rs , s olids  thicke ne r, s olids , be lt pre s s  a nd fina l cla rifie rs . All
pre s e nt a re a s  of the  pla nt through the  fina l cla rifie rs  a re  e ithe r tota l[ly]
e nclos e d by a  building tota lly cove re d by fla t a luminum cove rs  or ta nk
domes, or provided with exhaust hoods.
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In addition to the odor analysis undertaken by Brown and Caldwell, ADEQ has conducted

2 three odor inspections since the plant upgrade project was completed and has not found offensive

3 odors during any of the inspections (Exs. A-land A-2; January 5, 2007 Late-Filed Exhibit). In

4 addition, Staff witness Marlin Scott, Jr., testified that he conducted five inspections of the treatment

5 plant and detected odors during one visit for a brief period. He stated that the odors were due to an

6 open vault, which was open for pump maintenance, and the odors were confined to the immediate

7 area (Ex. S-2, at 2-3, Tr. 1034-1035). Mr. Hernandez, who has an office at the treatment plant site,

8 added that he does not believe the plant has been a source of offensive Odors since the plant

9 renovation was completed (Tr. 1188-1190, Ex. A-8, at 2-3).

10 The Brown and Caldwell report summarized its findings as follows (Ex. A-4, at 3):

l l

12

1

13

14

15

16

17 As  a  re sult of his  s tudy, Mr. Davidson recommended tha t Gold Canyon obta in hand-he ld ana lyze rs  to

18 monitor scrubber exhaus t concentra tions  (Id. a t 4; Tr. 159). As  described in its  January 12, 2007 and

19  Fe brua ry 2 , 2007  La te -File d  Exh ib its ,  the  Compa ny ha s  ins ta lle d  fe nce like  odor monito ring

20 equipment, and ha s  obta ined Oda log readings  from the  equipment which indica te  tha t the re  a re  no

21 measurable  odors  emanating from the  trea tment plant. Mr. Davidson suggested tha t a  nearby grocery

22 store 's  ga rbage  bins  and oil recovery a rea  could be  a  contributing factor in odors  experienced by area

23 re s ide nts . He  a ls o pointe d out tha t the  groce ry s tore  ha s  now ins ta lle d a n odor control unit on its

24 wa s te wa te r pump s ta tion, to a ddre s s  odors  tha t we re  pre vious ly be lie ve d to be  coming from tha t

25 fa cility (Tr. 153).
26

Our ove ra ll a s s e s s me nt of the  odor control s ys te m de s ign is  tha t it is
ca pa ble  of a chie ving ve ry high odor re mova l. The  le ve l of odor control
wa s  a de qua te  to produce  ne gligible  fe nce like  odors  during odor s urve ys .
Odor conta imne nt is  virtua lly 100 pe rce nt e ffe c tive  be ca us e  a ll odor
producing sources  a re  enclosed, covered or hooded, and connected to odor
control de vice s . S crubbe r pe rforma nce  is  e xce lle nt. Our da ta  re fle ct H2S
conce ntra tions  we re  re duce d from 5 ppm to a pproxima te ly 0.04 [ppm] in
[the ] s crubbe r. Thus , 99.2 pe rce nt H2S  re mova l e fficie ncy wa s  obta ine d
whe n a ll s crubbe r ope ra ting pa ra me te rs  we re  within the ir re comme nde d
ranges .

Gold Canyon a rgues  tha t it did not crea te  the  problems  a t the  trea tment plant tha t resulted in a

numbe r of compla ints  from cus tome rs , a nd tha t the  Compa ny ha s  a c te d promptly a nd inve s te d
3

27

28
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1 s ignifica nt ca p ita l to re m e dy the  odor p rob le m s . The  Com pa ny a s s e rts  tha t no re m e dy s hould be

2 impos e d to re quire  it to ta ke  furthe r a ction re ga rding the  odor proble ms  be ca us e  the  Compa ny ha s

3 taken a ll neces s a ry and appropria te  remedia l a ctions  to re s olve  the  problems . Gold Canyon be lieves ,

4 ins te a d, tha t it s hould be  comme nde d for its  s ucce s s  in a ddre s s ing the  proble ms  it a dopte d from the

5 prior owne r.

6 Re s olution

7 With res pect to the  Commis s ion's  authority to addres s  is s ues  s uch as  the  odor problems  ra is ed

8 in this  proce e ding, the  Commis s ion cle a rly ha s  a uthority to re quire  tha t re me dia l a ction be  ta ke n to

9 prote ct the  public inte re s t in s itua tions  whe re  ope ra tiona l proble ms , including offe ns ive  odors , a re

10 ca us e d  b y a  re g ula te d  u tility.

11 de te rm ine  whe the r a ny p ub lic  s e rvice  corp ora tion 's  fa c ilitie s  o r e q u ip m e nt a re  ina de q ua te  o r

12 ins ufficie nt, a nd s ha ll de te rmine  "wha t is  jus t, re a s ona ble , s a fe , prope r, a de qua te  or s ufficie nt a nd

13 s ha ll e nforce  its  de te rm ina tion b y orde r or re g ula tion."

14 a uthority to the  Commis s ion to re quire  improve me nts  or cha nge s  to e xis ting fa cilitie s  to promote  the

15

16 require s  public s e rvice  corpora tions  to "furnis h and ma inta in s uch s e rvice , equipment and facilitie s  a s

17 will promote  the  s a fe ty, he a lth, comfort a nd conve nie nce  of its  pa trons , e mploye e s  a nd the  public a s

18 will be  in a ll re s pe cts  a de qua te , e fficie nt a nd re a s ona ble ." S e e , a ls o, Bla ck Mounta in S e we r Corp.

19 (De cis ion No. 69164, a t 34-37).

20 In response to customer complaints, as well as the August 9, 2006 letter to the docket from

21 Commissioner Mayes, Staff conducted five site visits to the Gold Canyon service area between

22 March 20, 2006 and August 29, 2006. Staff witness Marlin Scott, Jr., testified that he noticed odors

23 from the plant on only one of the five visits, which the Company attributed to opening of a vault to

24 repair three pumps that had been damaged during a storm on July 21, 2006. However, he indicated

that the odor was confined to the immediate area of the open vault (Ex. S-2, at 2-3).25

26

27

28

As described above, the Company produced three witnesses to address the customer

complaints regarding odors that have been registered in various forms over the past several years.

Each of these witnesses, Mr. Hare of ADEQ, Mr. Davidson Hom Brown and Caldwell, and the plant
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6

Ope ra tions  ma na ge r, Cha rlie  He rna nde z, provide d te s timony tha t s upports  the  Compa ny's  cla ims  tha t

it ha s  ta ke n re a s ona ble  s te ps  to a ddre s s  the  odor is s ue s  a s s ocia te d with the  Gold Ca nyon tre a tm e nt

pla nt. The  Com pa ny ha s  ins ta lle d odor a ba te m e nt e quipm e nt a nd ha s  cove re d or e nclos e d a ll of the

e quipm e nt tha t is  ca pa ble  of be ing conta ine d. Mr. He rna nde z  s ta te d tha t once  the  Com pa ny's  odor

m itiga tion m e a s ure s  we re  com ple te d, com pla ints  m a de  to him  droppe d to a lm os t ze ro (Tr.  291).  He

a ls o indica te d odors  from  the  ope ra tions  of a n a dja ce nt groce ry s tore  a ls o a ppe a r to ha ve  now be e n

12

13

14

15

16

17

18

19

2 0

2 1

2 2

7 repa ired (Id.).

8 Mr. Davidson testified that during his site  visit, a  short-term odor was detected down wind

9 from the odor control scrubber stack (Ex. A-4). Upon inspection, it was discovered that there was a

10 malfunction in the chemical feed system in the scrubber stack. However, once that chemical feed

ll problem was remedied, he stated that the scrubber's efficiency was greater than 99 percent for H2S

removal (Id.).

In re s pons e  to the  Brown a nd Ca ldwe ll re port,  a s  we ll a s  que s tions  ra is e d during the  he a ring,

G old  Ca nyon purcha s e d  a nd  ins ta lle d  odor de te c tion  m onitors  a t the  p la n t s ite 's  north  wa ll; north

c o m e r,  g a te ,  we s t wa ll,  e a s t wa ll,  s c ru b b e r,  s c ru b b e r in le t,  a n d  s c ru b b e r o u tle t. Ac c o rd in g  to

re a dings  obta ine d from the  monitoring e quipme nt be twe e n De ce mbe r 18, 2006 a nd J a nua ry 5, 2007,

re a dings  a t the  pe rim e te r ra nge d from  0 to 0.5 ppm , a nd inte rior re a dings  ra nge d Hom  0 to 20 ppm ,

ra nge s  we ll be low le ve ls  tha t would  be  notice a ble  a s  offe ns ive  (J a nua ry 12,  2007 a nd Fe brua ry 2 ,

2007 La te -F ile d Exhibits ).

We  be lie ve  G old  Ca nyon  ha s  re s ponde d  a ppropria te ly to  the  odor com pla in ts  which  ha ve

b e e n  a n  o n g o in g  is s u e  s in c e  Alg o n q u in  a c q u ire d  th e  s ys te m  in  2 0 0 1 . The  re c o rd  s upports  a

conclus ion tha t the  Com pa ny ha s  a cte d re s pons ibly to s olve  its  tre a tm e nt pla nt's  odor proble m s  a nd

23 the re  doe s  not a ppe a r to  curre ntly be  a n odor proble m  a t the  Gold Ca nyon tre a tm e nt fa c ilitie s  tha t

2 4 would re quire  re m e dia l a c tion. Howe ve r,  in  orde r to  e ns ure  tha t the  fa c ilitie s  continue  to  ope ra te  in

25 a n  e ffic ie n t m a nne r,  a nd  tha t odor m itiga tion  e ffo rts  c on tinue  to  be  e ffe c tive ,  we  d ire c t S ta ff to

26 conduct a nnua l odor de te ction s ite  vis its  a nd provide  a  re port in this  docke t by De ce mbe r 31 of e a ch

2 7 ye a r, a s  a  com plia nce  m e a s ure , with the  firs t re port to be  file d by no la te r tha n De ce m be r 31, 2007.

28 S ta ff's  Complia nce  Divis ion s hould a ls o continue  to re s pond to cus tome r compla ints  on a n a s  ne e de d
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ba s is , a nd s hould coordina te  odor compla int re s pons e  e fforts  with  ADEQ, a s  the  Complia nce

Divis ion deems appropria te .

P rior S ta te me nts  Ma de  by Tre vor Hill

Tre vor Hill is  the  forme r pre s ide nt of Gold Ca nyon S e we r Compa ny a nd wa s  dire ctor of

5 ope ra tions  of AWRA from 2000 to 2003 (Comm. Ord Ex. 2, a t 4). According to the  Compa ny, Mr.

6 HilTs  employment was  te rmina ted in Augus t 2003 and s ince  tha t time  he  ha s  been the  pre s ident and

7 CEO of Globa l Wate r Resources , a  provide r of wa te r and was tewa te r se rvices  in Arizona .

8 In la te  2002 and ea rly 2003, a t the  time  Gold Canyon/Algonquin was  planning to upgrade  the

9 Compa ny's  tre a tme nt pla nt, Mr. Hill wa s  communica ting with groups  .of cus tome rs  a s  pa rt of a n

10 orga nize d informa tiona l ca mpa ign re ga rding the  implica tions  of the  pla nt improve me nts , including

11 the  e ffe ct on future  ra te s  (Id.). According to Mr. ~HilI, he  e xpla ine d to cus tome rs  tha t Gold Ca nyon

12 intended to resolve  the  noise  and odor issues  a t the  trea tment plant and would not seek a  ra te  increase

13 until those  problems had been solved. He  a lso prepared a  handout tha t was given to customers  during

14 tha t same  pe riod discuss ing, in ques tion and answer forma t, the  odor is sue  and planned upgrades  to

15 the  sys te m (Id. a t 5, Ex. A). On the  se cond pa ge  of the  ha ndout, the  following que s tion a nd a nswe r

16 a ppe a rs :

17

18 No. GCS C is  committe d to providing the  upgra de  through a  combina tion
19 of pa id-in-capita l and new deve lopment hook-ups . ,

20 Mr. Hill s ta te d in his  te s timony tha t Algonquin inte nde d to fund re nova tion through pa id-in-ca pita l

21 a nd hook-up fe e s  (which we re  a lre a dy in pla ce  unde r the  Compa ny's  e xis ting ta riffs ). Howe ve r, Mr.

22 Hill cla ims  tha t he  "did not make  any promise s  tha t GCSC would not seek an increa se  in sewer ra te s

Will the  upgrade mean an increase  in Rates?

23 as a  result of Company investments for plant renovation, but I did indicate to customers that rates

24 would not increase until the plant renovation was complete and the odor and noise problems were

resolved which, as  I indica ted, would take  approximate ly five  years" (Id. a t 5-6). In response  to
25

26

27

28

claims from public comment witnesses that they were told the plant renovation would be funded

entirely by hook-up fees, Mr. Hill claimed, "I do not recall making such statements to customers"

(Id.). With respect to use of the term "paid-in-capital" in the handout, Mr. Hill asserts that the term
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1 re fe rre d to the  inve s tme nt tha t would be  ma de  by Algonquin a nd la te r re cove re d through Gold

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

2 Canyon's rate base (Id. at 6-7).

Gold Canyon's PositiOn

Gold Canyon argues that Mr. HilTs prior statements are not relevant to this proceeding for a

variety of reasons.'° According to the Company, the Commission should not deny rate relief, or take

other remedial action based on Mr. HilTs comments to customers, for the following reasons: 1) Mr.

Hill did not have authority to make financial and rate recovery decisions for Gold Canyon during his

tenure as president of the Company, 2) Mr. HilTs comments must be Considered in the context of the

serious problems with the plant that existed in 2002, and customer concerns that there would not be

an "immediate" increase in rates, 3) Customers were not harmed, damaged or impacted by Mr. HilTs

statements, and parties in this case have confused customer expectations with actual injury that would

give rise to any legal rights for customers; 4) The Commission does not have authority to deny or

reduce the rate increase based on Mr. HilTs statements because the Commission must grant rate relief

based on a fair return on the Company's fair value rate base, 5) Mr. HilTs statements are not legally

binding on the Company as a matter of contract law because there was no detrimental reliance by

customers and no consideration received from customers, 6) Mr. Hill did not have actual or apparent

authority to make the statements, and Algonquin's shareholders were not aware the statements had

been made until 2005; 7) The Commission has no authority or jurisdiction to decide contractual or

quasi-contractual disputes between the Company and its customers; and 8) Staff and RUCO agree

that the prior statements should not impact the Company's rate increase request.

Based on these claims, Gold Canyon urges the Commission to disregard Mr. HilTs comments

in deciding this case. In addition to the arguments described above, Gold Canyon argues that the

rates in this case will not become effective until almost five years after the statements were made and,

therefore, Mr. HilTs prediction that there would be no rate impact for five years was essentially

accurate. The Company threatens in its brief that "[i]f the Commission rejects, reduces or delays

GCSC's requested rate increase based on the comments of Mr. Hill, GCSC would have no choice but

27

28

10 As explained above, Mr. Hill was provided by the Company as a witness in response to Commissioner Mayes' letter,
and at the directive of the Administrative Law Judge that testimony Eom Mr. Hill should be provided to respond to
questions raised during the hearing about his prior comments (Tr. 496-502).
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to appeal such decision. In that event, GCSC customers would be subj et to an additional future rate

increase in the event GCSC prevails in such appeal" (Gold Canyon Closing Brief; at 43).

In response to Staffs suggestion that the Commission could order that future misleading or

inaccurate statements by the Company would result in penalties (see discussion below), Gold Canyon

argues that Staffs proposed remedy is "unnecessary and unworkable, not to mention a violation of

the Company's rights to commercial free speech" (Gold Canyon Reply Brief; at 32). The Company

claims that Mr. HilTs statements were not made in bad faith, they were just poorly worded. Gold

Canyon argues that requiring the Company to seek prior Commission approval regarding

communications with customers is unworkable, and would result in unnecessary regulatory

proceedings and delays.

11

12

RUCO's  P os ition

In its  Response  to Mr. HilTs  Tes timony, RUCO a rgues  tha t Mr. HilTs  written s ta tement in the

13 2002 customer handout indica tes  tha t there  would be  no ra te  increase  due  to the  plant upgrades , and

14 "no means  no." RUCO contends  tha t a lthough some  cus tomers  may have  unde rs tood tha t the  use  of

15 pa id-in-ca pita l to pa rtia lly fund the  improve me nts  ma y re sult in a  future  ra te  incre a se , mos t re a de rs

17

18

19

20

21

22

23

24

25

26

27

16 would inte rpre t the  handout to mean the re  would be  no ra te  increase .

RUCO dismisse s  the  Company's  a ttempt to frame  the  is sue  a s  a  contract dispute  and cla ims

tha t the  Commiss ion ha s  a uthority unde r the  Arizona  Cons titution, Article  15, S e ction 3, to, a mong

othe r th ings , "ma ke  s uch re a s ona ble  ru le s , re gula tions , a nd orde rs , by which [public  s e rvice

a uthority to proscribe  pra ctice s  tha t a re  unjus t, ille ga l or insufficie nt. De spite  this  a uthority, RUCO

doe s  not a dvoca te  disa llowa nce  in ra te s  of the  pla nt upgra de s . RUCO conte nds  tha t de nia l of ra te

re cove ry would put the  Compa ny in fina ncia l dis tre s s  a nd would provide  a  dis ince ntive  for Gold

Canyon and other utility companies  to make  necessary plant improvements .

Although it is  oppos e d to  d is a llowa nce  of p la nt cos ts  from ra te  ba s e  due  to  Mr. HilTs

a  fine  on a  public se rvice  corpora tion for fa ilure  to comply with the  Cons titution, applicable  s ta tute s ,

or fa ilure  or ne gle ct "to obe y or comply with a ny orde r, rule  or re quire me nt of the  commis s ion...."28
J
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Howe ve r, RUCO a rgue s  tha t the re  is  no provis ion of the  Cons titution, Arizona  Re vis e d S ta tute s , or

Commis s ion Rule s  which prohibit a  compa ny's  mis re pre s e nta tion tO its  Cus tome rs . Accord ing  to

RUCO, s ince  Gold Ca nyon (through Mr. HilTs  s ta te me nts ) did not viola te  a  la w, or Commis s ion rule

or orde r, the  Commis s ion ma y not impos e  a  pe na lty or fine  in this  ca s e  RUCO re comme nds , ins te a d,

tha t the  Commis s ion initia te  a  Rule ma king proce e ding to e s ta blis h rule s  gove rning utility compa nie s '

de a lings  with the  public .

S ta ff' s  P os ition

S ta ff witne s s  S te ve  Ole a  provide d te s timony on the  is s ue  of Mr. HilTs  prior s ta te me nts  (Ex.

S -16). Mr. Ole a  s ta te d tha t the  ha ndout give n to  cus tome rs  by Mr.. Hill (RUCO Ex. 3) is  confus ing

be ca us e  it s ta te s  a ffirma tive ly tha t the re  would be  no ra te  incre a s e  a s s ocia te d with the  pla nt upgra de s ,

a nd  the n  in  the  fo llowing  s e n te nce  ind ica te s  tha t pa id-in -ca p ita l would  be  us e d  to  fund  the  p la n t

(inve s tme nt for which s ha re holde rs  would norma lly s e e k a  re turn). Mr. Ole a  te s tifie d tha t, ba s e d on

the  que s tion  a nd a ns we r provide d by Mr. Hill to  cus tome rs , a n  a ve ra ge  cus tome r would  like ly not

unde rs ta nd tha t the  Compa ny would la te r s e e k a  ra te  incre a s e  for the  pla nt upgra de s  (Ex. S -16, a t 3-

4). Mr. Ole a  a ls o  conte nds  tha t the  informa tion in  the  ha ndout provide d by Mr. Hill is  incons is te nt

with  h is  te s tim o n y,  in  wh ic h  h e  c la im s  to  h a ve  to ld  c u s to m e rs  o n ly th a t th e y wo u ld  n o t s e e  a n

incre a s e  in ra te s  for a pproxima te ly Eve  ye a rs (Id. a t 5).

Mr. Ole o indica te d tha t a lthough Mr. HilTs  s ta te me nts  we re  ina ccura te  a nd mis le a ding, the re

is  no  s pe c ific  ru le  o r re gu la tion  tha t p roh ib its  a  c ompa ny Hom ma king  ina c c ura te  o r mis le a d ing

s ta te me nts  re ga rding whe n a  compa ny ma y re quire  a  ra te  incre a s e . Howe ve r, Mr. Ole a  s ugge s ts  tha t

s ta te me nts . Ba s e d on this  a uthority, Mr. Ole a  c la ims  tha t the  Commis s ion could orde r the  Compa ny

to re fra in from ma king mis le a ding or ina ccura te  s ta te me nts  in the  future  re ga rding a ny a s pe ct of its

ope ra tions , a nd tha t future  viola tions  could re s ult in mone ta ry pe na ltie s  or othe r s a nctions  tha t would

not be  re cove ra ble  from ra te pa ye rs  (Id. a t 6-7).

In  its  Brie f S ta ff a rgue s  tha t the  Commis s ion ha s  the  a uthority to  a c t on mis re pre s e nta tions

27 I I

28

A.R.S. §40-322.A.1 provides that the Commission may "[a]scertain and set just and reasonable standards,
classifications, regulations, practices, measurements or service to be furnished and followed by public service
corporations...."
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1 made by public service corporations under Article 15, Section 3 of the Arizona Constitution, as well

2 as various statutes. Staff cites A.R.S. §§40-202(A) and 40-202(C), to support its argument that the

3 Commission has general Powers to investigate and remedy misrepresentations in order to protect

4 utility company Customers. Staff contends that Mr. HilTs statements were not taken out of context,

5 especially considering the "no" response given to the question of whether Gold Canyon's plant

6 upgrades would require a rate increase. However, Staff concludes that Gold Canyon should not be

7 denied a rate increase due to the misleading statements but, instead, the Company should be

8 cautioned to be more prudent in the future with respect to statements made to customers.

9 Resolution ,

10 We agree with Staff and RUCO that Mr. HilTs statements to customers in 2002 and 2003

l l were in effect promises made by Gold Canyon's highest ranldng officer that there would not be any

12 rate increases associated with the treatment plant improvements. Mr. Hill admits that the statements

13 he made were poorly worded (Tr. 690), but the fact remains that he was seeking to appease customers

14 who were complaining, apparently justifiably, about odor and noise problems that existed at that time

15 at the Gold Canyon treatment facilities.

16 Algonquin's attempt to distance itself from Mr. HilTs statements, on the basis that Mr. Hill

17 was not authorized to make promises to customers about future rate relief, strains credulity. The

18 record shows that not only was Mr. Hill the president of Gold Canyon Sewer Company, but he

19 engaged in an organized public relations effort (with the assistance of a public relations firm, Tr. 71 l-

20 714), to inform customers about what the Company planned to do at the plant and what the

21 consequences of those efforts would be. Mr. Hill clearly held himself out as possessing the authority

22 to make decisions on behalf of Gold Canyon and, indeed, Mr. Hill himself believed he had such

23 authority (Tr. 696-697, 720, 731). Although there is no dispute that the plant improvements made by

24 the Company were necessary, we believe that a public service corporation must be accountable for its

25 actions, including statements made by its officers to customers.

2 6 Gold Canyon also contends that customers suffered no adverse consequences as a result of

27 Mr. HilTs statements, and thus were not prejudiced by those statements, but what is unknown is

28 whether customers who believed the promises Mr. Hill made in 2002 and 2003 decided to forgo
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filing a  compla int with the  Commis s ion or a nothe r a ge ncy, whe the r thos e  cus tome rs  would ha ve

made  diffe rent decis ions  regarding the  purchase  or sa le  of property in Gold Canyon's  se rvice  a rea , or

whe the r thos e  cus tome rs  ma y ha ve  s ought s ome  othe r re cours e  a ga ins t the  Compa ny re ga rding

trea tment plant upgrades  if they had been presented with an accura te  picture  of the  full e ffect of the

Company's  e fforts .

We  a lso disagree  With the  Company's  a ttempt to frame  the  issue  a s  a  ma tte r of contract law

ove r which the  Commis s ion ha s  no a uthority. The  s ta tute s  cite d by S ta ff a nd RUCO provide  the

Commis s ion with broa d re gula tory a uthority to re quire  tha t s e rvice  provide d by a  public s e rvice

re levant pa rt:

1 1

1 2

1 3

A. The  commiss ion ma y supe rvise  a nd re gula te  e ve ry public se rvice
corpora tion in the  s ta te  a nd do a ll things , whe the r spe cifica lly de s igna te d
in this  title  or in addition the re to, necessa ry and convenient in the  exe rcise
of tha t powe r a nd jurisdiction....

1 4 C. In  s upe rvis ing a nd re gula ting  public  s e rvice  corpora tions , the
commiss ion's  authority is  confirmed to adopt rules  to :

1 5

1 6

1 7

1. P rote ct the  public a ga ins t de ce ptive , unfa ir a nd a bus ive  bus ine ss
pra ctice s ....

1 8

1 9

20

A. Whe n the  commis s ion finds  tha t the ...s e rvice  of a ny public s e rvice
corpora tion...[is ] unjus t, unre a sona ble , unsa fe , imprope r, ina de qua te  or
insufficient, the  commiss ion sha ll de te rmine  wha t is  jus t, rea sonable , safe ,
proper, adequa te  or sufficient, and sha ll enforce  its  de te rmina tion by orde r
or re gula tion.21

22

23

24

25

B. Eve ry public  s e rvice  corpora tion  s ha ll fu rn is h  a nd  ma in ta in  s uch
s e rvice , e quipme nt a nd  fa cilitie s  a s  will p romote  the  s a fe ty, he a lth ,
comfort and convenience  of its  pa trons , employees  and the  public, and as
will be  in a ll respects  adequate , e fficient and reasonable .

Despite  the ir cita tion to the  s ta tutes  quoted above  (and othe rs), both RUCO and S ta ff appear
26

27
to sugges t tha t the  Commiss ion is  ultima te ly powerle ss  to act on the  s ta tements  made  by Mr. Hill in

2002 and 2003 because  "the  Company did not viola te  a  Commiss ion Rule , Order or law which would
28
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2

3

4

5

6

7

8

9

10

11

12

13

a llow the  Commis s ion to e s ta blis h a  pe na lty a nd impos e  a  fine " (RUCO's  Nove mbe r 22, 2006

Response , a t 5) and "the  pa rtie s  a re  in agreement tha t the  s ta tements  made  by Mr. Hill should not be

us e d to  de ny a  ra te  incre a s e  to  Gold Ca nyon" (S ta ff Re ply Brie f; a t 5). We  do not be lie ve  our

authority to address  this  s itua tion is  so limited.

In Arizona  Corp Comm..v. P a lm S prings  Utility Co., Inc., 24 Ariz. App. 124, 536 P .2d 245

(App.l975), the  Court of Appe a ls  of Arizona  uphe ld the  Commiss ion's  a uthority unde r the  s ta tute s

cited above  to protect the  public inte re s t by requiring a  utility to provide  its  cus tomers  with wa te r tha t

me t ce rta in qua lity s tanda rds . Although tha t ca se  addressed wa te r qua lity issues , the  court a lso he ld

tha t the  Commiss ion's  regula tory Powers  a re  not limited to hea lth and sa fe ty issues , "but a lso include

the  powe r to ma ke  orde rs  re spe cting the  comfort, conve nie nce , a de qua cy a nd re a sona ble ne s s  of

s e rvice ...." 24 Ariz. App. a t 128. The  court in Pa lm Springs s ta ted tha t in addition to accomplishing

its  goa ls  through implementa tion of rule s  and regula tions , the  Commiss ion could achieve  othe r goa ls

by us ing  s pe cia lize d  orde rs  "pe rta in ing  to  pa rticu la r s itua tions  or to  pa rticu la r public  s e rvice

14 corpora tions ."Id. Although the  court re cognize d tha t, a s  a  ge ne ra l p rincip le  of a dm inis tra tive  la w,

15

16

17

18

19

20

21

promulga tion of rule s  a nd re gula tions  is  pre fe ra ble  to ma lting policie s  through individua l orde rs , "a ny

rig id re quire m e nt to tha t e ffe ct would m a ke  the  a dm inis tra tive  proce s s  infle xib le  a nd inca pa ble  of

de a ling  with m a ny of the  s pe cia lize d proble m s  which a ris e " P a lm S prings , s upra , a t 129, quoting

S e curitie s  a nd Excha nge  Comm. v. Che ne ry Corp., 332 U.S . 194, 67 S .c t. 1575 (1947). The  Unite d

States S upre me  Court in Chenerjy a ls o agreed tha t regula tory agencie s  may be  bes t s uited to address

s p e c ia lize d  p rob le m s  throug h individua l orde rs , ra the r tha n b e ing  b ound b y g e ne ra l ru le s  a nd

regula tions , s ta ting:

22

23

24

25

In thos e  S itua tions , the  agency mus t re ta in power to dea l with the  problems
on a  ca s e -by-ca s e  ba s is  if the  a dm inis tra tive  proce s s  is  to be  e ffe ctive .
The re  is  thus  a  ve ry de fin ite  p la c e  fo r the  c a s e -b y-c a s e  e vo lu tion  o f
s ta tutory s ta nda rds . And the  choice  ma de  be twe e n proce e ding by ge ne ra l
ru le  o r b y ind ividua l,  a d  hoc  litig a tion  is  one  tha t lie s  p rim a rily in  the
in fo rm e d  d is c re tio n  o f th e  a d m in is tra tive  a g e n c y. S e e  C o lumbia
Broadcas ting Sys tem v. United S ta tes [cita tion om itte d].

26

27
The  court in P a lm S prings indica te d tha t the  Commis s ion could a ddre s s  s pe cia lize d s itua tions  on a

ca s e -by-ca s e  a pproa ch a s  long a s  a  ra tiona l s ta tutory or cons titutiona l ba s is  e xis ts , a nd the  a ction is
28

•
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1

2

3

4

not s o dis crimina tory s o a s  to cons titute  a  de nia l of the  e qua l prote ction cla us e . According to the

court, a ny othe r inte rpre ta tion would impa rt "a n uninte nde d rigidity to the  a dminis tra tive  proce s s ,

re nde ring it infle xible  a nd inca pa ble  of de a ling with ma ny of the  comple x a nd spe cia lize d proble ms

which a rise  within the  a rea  of its  cons titutiona lly and s ta tutorily inves ted compe tence ." 24 Ariz. App..

5 a t 129-130.

6 Thus , contra ry to the  limita tions  de scribed by the  va rious  pa rtie s  tha t, absent an exis ting rule

7 or re gula tion, the  Commis s ion is  without a uthority to ta ke  a ction unde r the  fa cts  of this  ca s e , we

8  b e lie ve  th e  e xis tin g  s ta tu to ry fra me wo rk e mp o we rs  th e  Co mmis s io n  to  fa s h io n  a  re me d y

9 comme ns ura te  with the  ina ccura te  a nd mis le a ding s ta te me nts  ma de  by Mr. Hill on be ha lf of Gold

10 Ca nyon. Ba se d on the  re pre se nta tions  ma de  by Mr. Hill in 2002 a nd 2003 tha t no incre a se  in ra te s

l l would re sult from the  then-proposed plant upgrade , we  find tha t a  pena lty in the  amount of $15,000

12 should be  impose d on Gold Ca nyon Se we r Compa ny. This  pe na lty is  ba se d on $5,000 pe r ye a r for

13 the  approxima te ly three -yea r pe riod from when the  mis leading s ta tements  we re  made  to the  time  of

14 the  Compa ny's  tiling of the  ra te  a pplica tion se e king re cove ry of the  tre a tme nt pla nt improve me nts  in

15 ra tes . In making this  finding, we  wish to make  clea r tha t we  a re  not reducing the  reasonable  re turn on

16 fa ir va lue  ra te  ba s e  tha t wa s  e s ta blis he d a bove  in this  ra te  orde r. Ra the r, we  ha ve  re a che d the

17 conclus ion tha t a  public s e rvice  corpora tion ma y not s imply wa lk a wa y from the  re pre s e nta tions  to

18 cus tome rs made by the  company's  highes t office r, e specia lly when the  s ta tements  involve  future  ra te

19 impa cts  a s s ocia te d with the  compa ny's  a ctions . In othe r words , Gold Ca nyon mus t be a r s ome

20 re spons ibility for the  promises  made  by its  former pre s ident, even if the  Company contends  a fte r-the -

21 fact tha t the  s ta tements  were  made in error.

22 Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , the

23 Commission finds , concludes , and orders  tha t:

24

25 1. On J a nua ry 13, 2006, Gold Ca nyon file d a n a pplica tion for a  de te rmina tion of the

26 curre nt fa ir va lue  of its  u tility pla nt a nd prope rty a nd for incre a s e s  in  its  ra te s  a nd cha rge s  for

27 wa s te wa te r utility s e rvice  provide d to cus tome rs  in the  Compa ny's  ce rtifica te d s e rvice  a re a  in P ina l

28 County, Arizona .

F INDING S  O F FACT
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1 2. On Fe brua ry 10, 2006, S ta ff file d a  Le tte r of De fic ie ncy, s e tting forth the  s pe cific

2 areas  of the  Company's  applica tion S ta ff deemed deficient.

3 3. On Fe brua ry 14, 2006, Gold  Ca nyon file d  a  le tte r in  oppos ition  to  ce rta in  of the

4 de ficiencie s  cla imed by S ta ff

5 4. On Fe brua ry 17, 2006, a  te le phonic proce dura l confe re nce  wa s  conducte d with the

6 parties  to dis cus s  the  a lleged deficiencies . The  parties  indica ted a t tha t time  tha t the  dispute  had been

7 res olved.

8 5.

9 a Class B utility.

10 6. By Procedural Order issued February 27, 2006, as modified on March 3, 2006, a

l l hearing in this matter was scheduled to commence on October 3, 2006, publication of die application

12 and hearing date was ordered, and other procedural deadlines were established.

13 7. By Procedural Order issued May 9, 2006, RUCO and the MountainBrook Village at

14 Gold Canyon Ranch Association were granted intervention.

8. On May 22, 2006, Gold Canyon Bled Certification of Publication and Proof of

On Fe brua ry 17, 2006, S ta ff file d a  Le tte r of S ufficie ncy, cla s s ifying Gold Ca nyon a s

10.

20 filing de a dline s .

21 11. On June  23, 2006, S ta ff filed the  Direct Tes timony of Crys ta l Brown.

22 12. On J uly 27, 2006, Gold Ca nyon file d the  Re butta l Te s timony of Mr. Boura s s a  a nd

23 Cha rle s  He rna nde z. The  Compa ny tile d a n Erra ta  to Mr. Boura ssa 's  Re butta l Te s timony on Augus t

24 l, 2006, and on August 23, 2006, filed a  Supplement to Mr. Hernandez' Rebutta l Tes timony.

13. By P roce dura l Orde r is s ue d Augus t l, 2006, Ca l-Am P rope rtie s , Inc. was granted

15

16 Mailing of the  required cus tomer notice .

17 9. On J une  16, 2006, S ta ff tile d the  Dire ct Te s timony of S te ve n Irvine  a nd Ma rlin S cott,

18 J r., a nd RUCO file d the  Dire ct Te s timony of Rodne y Moore  a nd Willia m Rigs by.

19 On J une  20, 2006, a  P roce dura l Orde r wa s  is s ue d e xte nding ce rta in of the  te s timony

25

26 intervention.

27 14. On August 9, 2006, a Procedural Order was issued scheduling a public comment

28 session for September 13, 2006 in Gold Canyon, Arizona.
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1 15. By Procedural Order issued August 11, 2006, the pre-hearing conference was

2 rescheduled for September 25, 2006. .

3 16. On August 30, 2006, Staff filed the Surrebuttal Testimony of MI. Irvine, Mr. Scott,

4 and Ms. Brown, and RUCO filed Surrebuttal Testimony of Mr. Moore and Mr. Rigsby.

5 17. On September 13, 2006, the Company filed a Legal Brief Regarding Prior Company

6 Statements, in response to Commissioner Mayes' August 9, 2006, letter.

7 18. The public comment session was conducted by the Commissioners, as scheduled, on

8 September 13, 2006. A number of customers offered public comment in opposition to the proposed

9 rate increase and on related matters.

10 19. On September 20, 2006, Gold Canyon filed Proof of Publication for the required

ll notice to customers of the public comment session.

12 20. On September 25, 2006, the pre-hearing conference was held. During the pre-hearing

13 conference, Gold Canyon requested a continuance of the hearing date.

14 21. On September 27, 2006, a teleconference was conducted with all parties in the case.

15 The parties agreed to a continuation of the hearing date until November 1, 2006.

16 22. By Procedural Order issued September 27, 2006, the evidentiary hearing was formally

17 continued until November l, 2006, a prehearing Conference was scheduled for October 25, 2006; and

18 the original October 3, 2006 hearing date was reserved for public comment to comply with the notice

19 that had been mailed to customers and published.

20 23. On October 3, 2006, the hearing was called on the noticed date of the hearing. One

21 customer offered public comment at that time.

22 24. On October 25, 2006, a second prehearing conference was held to discuss scheduling

23 of witnesses.

24 25. The evidentiary hearing in this matter commenced on November 1, 2006, with

25 additional hearing days on November 2 and 3, 2006. At the hearing on November 3, 2006, the

26 Administrative Law Judge indicated the need for testimony by Trevor Hill, the former president of

27 Gold Canyon, regarding alleged statements that were made with respect to the need for future rate

28 increases due to treatment plant upgrades.
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1 26. On Nove mbe r 13, 2006, Gold Ca nyon file d Mr. HilTs  te s timony.

2 27. On November 22, 2006, S ta ff filed the  Direct Tes timony of S teve  Olea  in re sponse  to

3 Mr. HilTs  te s timony, and RUCO filed its  Response  to Mr. Hi11's  te s timony.

4 28. The  hearing resumed on December 4, 2006, with additiona l hearing days on December

5

6 29. Gold Ca nyon submitte d La te -File d Exhibits  on De ce mbe r 12, 2006, Ja nua ry 5, 2007,

7 a nd Ja nua ry 12, 2007.

8 30. Initia l pos t-he a ring brie fs  we re  tile d by the  Compa ny, S ta ff; a nd RUCO on J a nua ry

9 19, 2007. Reply brie fs  were  filed on Febnla ry 2, 2007.

10 31. According to the  Company's  applica tion, a s  modified, in the  te s t yea r ending Octobe r

11 31, 2005, Gold Canyon had adjusted opera ting income of $241,752 on an adjusted FVRB a nd OCRB

12 of $15,742,719, for a  1.54 pe rcent ra te  of re turn.

13 32. In its  a pplica tion, a s  modifie d, the  Compa ny re que s te d a  gros s  re ve nue  incre a s e  of

14 $256,063 (21.54 pe rce nt), ba se d on OCRB of $1,568,502, a nd a  re comme nde d re turn on common

15 e quity of ll .00 pe rce nt.

16 33. S ta ff re comme nds  a  gros s  re ve nue  incre a s e  of $1,822,101 (73 pe rce nt), ba s e d on

17 OCRB of $I5,725,787, and a  recommended re turn on common equity of 9.20 pe rcent.

18 34. RUCO recommends a  gross  revenue  increase  of $1,044,378 (41.84 percent),based on

19 OCRB of $13,983,602, and a  recommended re turn on common equity of 8.60 pe rcent.

20 35. The  Commis s ion finds  tha t a llowa ble  ra te  ca s e  e xpe ns e  s hould be  de cre a s e d by

21 $90,000 from the  Compa ny's  propos a l, a nd will a pprove  a  re comme nde d ra te  ca s e  e xpe ns e  of

22 $70,000, a mortize d ove r four ye a rs .

23 36. For purpos e s  of this  proce e ding, we  de te rmine  tha t Gold Ca nyon ha s  a  FVRB a nd

24 OCRB 0f$15,725,787.

25 37. A ra te  of re turn on FVRB of 9.20 pe rcent, ba sed on a  capita l s tructure  of 100 pe rcent

26 common equity, is  rea sonable  and appropria te .

27 38. Gold Canyon is  entitled to a  gross  revenue  increase  of $1,798,999.

2 8 39. The  ra te  de s ign re comme nde d by the  Compa ny a nd S ta ff should be  a dopte d in this

5 and 11, 2006.
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1

2

3

4

proceeding.

40. S ta ff' s  recommenda tion to exclude  a ffilia te  profits , a s  we ll a s  ce rta in centra l ove rhead

a lloca tions , is  a dopte d, a nd no finding is  ma de  re ga rding the  re a s ona ble ne s s  of the  Algonquin

a ffilia te  s tructure . In future  ca se s  involving the  Algonquin compa nie s , the  Commiss ion will continue

5 to scrutinize  a ll a ffilia te  sa la rie s , expenses  and billings .

6 41. Gold Ca nyon ha s  re sponde d a de qua te ly to the  odor compla ints  which ha ve  be e n a n

7 ongoing is sue  s ince  Algonquin a cquire d the  sys te m in 2001..The  re cord supports  a  conclus ion tha t

8 the  Compa ny ha s  a cte d re spons ibly to solve  its  tre a tme nt pla nt's  odor proble ms  a nd the re  doe s  not

9 a ppe a r to curre ntly be  a n odor proble m a t the  Gold ca nyon tre a tme nt fa cilitie s  tha t would re quire

10 re me dia l a ction. Howe ve r, in orde r to e ns ure  tha t the  fa cilitie s  continue  to ope ra te  in a n e fficie nt

l l manner, and tha t odor mitiga tion e fforts  continue  to be  e ffe ctive , S ta ff should conduct annua l odor

12 de tection s ite  vis its  and provide  a  report in this  docke t by December 31 of each yea r, a s  a  compliance

13 me a s ure , with the  firs t re port to be  tile d by no la te r tha n De ce mbe r 31, 2007. S ta ff"s  Complia nce

14 Divis ion should a lso continue  to re spond to cus tome r compla ints  on a n a s  ne e de d ba s is , a nd should

15 coordina te  odor compla in t re s pons e  e fforts  with  ADEQ a s  Complia nce  Divis ion  S ta ff de e ms

l6  a ppropria te .

17 42. Ba se d on the  re pre se nta tions  ma de  by Mr. Hill in 2002 a nd 2003 tha t no incre a se  in

18 ra te s  would re s ult from the  the n-propos e d pla nt upgra de , we  find tha t a  pe na lty in the  a mount of

19 $15,000 should be  impose d on Gold Ca nyon S e we r Compa ny. This  pe na lty is  ba se d on $5,000 pe r

20 ye a r for the  a pproxima te ly thre e -ye a r pe riod from whe n the  mis le a ding s ta te me nts  we re  ma de  to the

21 time  of the  Compa ny's  filing  of the  ra te  a pplica tion  s e e king  re cove ry of the  tre a tme nt p la n t

22 improve me nts  in ra te s .

23

24

CO NCLUS IO NS  O F LAW

1. Gold Canyon is a public service corporation within the meaning of Article XV of the

25 Arizona Constitution and A.R.S. §§40-250, 40-251, 40-367, 40-202, 40-321, and 40-361.

26 2. The Commission has jurisdiction over Gold Canyon and the subject matter contained

27 in the Company's rate application.

28 3. Pursuant to A.R.S. §§40-202(A) and (C), 40-321(A), 40-36l(B), and the authority

46 DECISION NO. 69664



DOCKET NO. S W-02519A-06-0015
\

ORDER

Re s ide ntia l S e rvice  - P e r Month
Residentia l Service  (less than 700 Square  Feet)
Res identia l Units  (Home  Owners  Associa tion)
Comme rcia l - Pe r ga llon pe r da y
Effluent Sa le s  - Pe r 1,000 ga llons

$60.55
33.03
55.05

0.30276
0.786

S ERVICE CHARG ES  :
Es ta blis hme nt
Es ta blis hm e nt (Afte r Hours )
Re -e s ta blis hm e nt (Within 12 Months )
Re -e s ta blis hm e nt (Afte r Hours )(b)
Re -conne ction (De linque nt)
Re -conne ction (De linque nt a nd Afte r Hours )(c)
Minim um  De pos it (Re s ide ntia l)
Minim um  De pos it (Non-Re s ide ntia l)
De pos it Inte re s t
NS F Che ck Cha rge .
De fe rre d P a yme nt Fina nce  Cha rge  P e r Month
La te  P a yme nt Cha rge

$25.00
50.00

(b)
$40.00

(C)
$30.00

(a)
(a)

6.00%
$10.00
1.50%
1.50%

Ma in Exte ns ion Ta riff (b) Cost

HOOK-UP  FEE FOR NEW S ERVICE
4 Inch Se rvice  Line
6 Inch Se rvice  Line
8 Inch Se rvice  Line
Large r than 8 Inch Se rvice  Line

$900.00
2,025.00
3,600.00
5,625.00

1 unde r Article  15 of the  Arizona  Cons titution, the  Commiss ion ha s  jurisdiction to impose  a  pena lty on

2 a  public s e rvice  corpora tion to re me dy ina ccura te  a nd mis le a ding s ta te me nts  ma de  by a n office r of

3 the  company to customers.

4 4. The  ra tes , charges and conditions of service  established here in a re  just and reasonable

5 and in the  public inte res t.

6

7 IT IS  THEREFORE ORDERED tha t Gold Ca nyon Se we r Compa ny is  he re by a uthorize d a nd

8 dire cte d to file  with the  Commis s ion, on or be fore  J une  29, 2007, re vis e d s che dule s  of ra te s  a nd

9 cha rges  cons is tent with the  discuss ion he re in, a s  se t forth be low.

10

13

14

15

16

17

18

19

20

2 1

22

23

2 4

25

26

27

28

(a)

(b)

P e r A.A.C. R14-2-603B, Re s ide ntia l -.  two tim e s a ve ra ge bill,  Non-re s ide n tia l - two
a nd one -ha lf time s  a ve ra ge  bill,
Minimum cha rge  time s  the  numbe r of full months  dis conne cte d.
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1

2

3 IT IS  FURTHER ORDERED tha t the  revised schedules  of ra te s  and charges  sha ll be  e ffective

4 for a ll s e rvice  re nde re d on a nd a lte r July l, 2007.

5 IT IS  FURTHER ORDERED tha t Gold Ca nyon S e we r Compa ny sha ll notify its  Cus tome rs  of

6 the  revised schedules  of ra tes  and charges  authorized here in by means  of an inse rt in its  next regula rly

7 scheduled billing, or by sepa ra te  ma iling, in a  form acceptable  to S ta ff

8 IT IS  FURTHER ORDERED tha t S ta ffs  Complia nce  Divis ion s ha ll conduct a nnua l odor

9 de tection s ite  vis its  and provide  a  report in this  docke t by December 31 of each yea r, a s  a  compliance

10 me a s ure , with the  firs t re port to be  file d by no la te r tha n De ce mbe r 31, 2007. This  re port s ha ll be

11 file d until furthe r orde r of the  Commis s ion. S ta ffs  Utilitie s  Divis ion s ha ll a ls o continue  to re s pond

12 to cus tomer compla ints  on an a s  needed bas is , and sha ll coordina te  odor compla int re sponse  e fforts

13 with ADEQ, a s  the  Utilitie s  Divis ion de e ms  a ppropria te .

(C) Actual cost of physical disconnection an reconnection (if same customer) and there
shall be no charge if there is no physical work performed.

14

15

16

17

18

19

2 0

2 1

22

23

2 4

25

26

27

28
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1 IT IS FURTHER ORDERED that Gold Canyon Sewer Company shall pay a $15,000 penalty

2 by either cashiers check or money order, within 30 days of the effective date of this DecisiOn, payable

3 to the "State of Arizona" and presented to the Arizona Corporation Commission's business office for

4 deposit to the general fund for the State of Arizona.

5 IT IS FURTHER ORDERED that this Decision shall become effective immediately.

6 BY ORDER OF THE ARIZONA CORPORATION COMMISSION.

7

8

9

10

m c e ma vt 1 9 r o nE R COMMISSIONER / MT(/[ISSIONER

IN WITNESS WHEREOF, 1, BRIAN c. McNEIL, Executive
Director of the Arizona Corporat ion Commission, have
hereunto set  my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,
this<>78'*"day of \ I (A. Le), 2007.

c
IVE D

12

13

1 4

15

16

17

18

19

2 0 DIS S E NT

2 1

22 DIS S E NT

23

2 4

25

26

27

28

I I/,r

.:94,._,,/,/ 7,&,-¢.._
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P hoe n ix,  AZ 85007
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Andy Kurtz
MOUNTAINBROOK VILLAGE
AT GOLD CANYON RANCH ASSOCIATION
5674 South Marble Drive
Gold Canyon, AZ 85218
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Mark Tucker
MARK TUCKER, P.C.
7373 East Highway 60
Gold Canyon, AZ 85219
Attorney for Cal-Am Properties, Inc.
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Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Div is ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa shington S tre e t
P hoe n ix,  AZ 85007
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2 1

Erne s t G. J ohns on, Dire ctor
Utilitie s  Div is ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa shington S tre e t
P hoe n ix,  AZ 85007

22

23

24

25

26

27

28

50 DECISION no. 69664


